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PREFACE 


This  adult  instructional  unit  in  Family  Law  has  been  developed 
to  meet  the  growing  need  for  classroom  and  reference  materials 
addressing  broad  contemporary  legal  issues  of  practical  concern 
to  Montana  citizens.   This  unit  is  designed  to  be  utilized  by 
teachers  and  county  extension  agents' in  furthering  the  know- 
ledge and  understanding  of  adults  in  their  respective  communities. 

This  Family  Law  material  can  only  realistically  accomplish  the 
following  goals: 

1.  Provide  class  participants  with  an  ability  to  identify 
legal  problems  with  sufficient  lead  time  to  permit 
utilization  of  appropriate  planning  strategies  in  seeking 
solutions; 

2.  Acquaint  class  participants  with  the  basic  legal  frame- 
work within  which  economic  and  social  decisions  are 
made  and  activities  are  carried  on; 

3.  Instill  in  class  participants  the  need  for  persistent 
examination  of  the  facts  in  every  problem  situation, 
accepting  or  assuming  only  that  Justified  by  critical 
inquiry; 

k.      Develop  in  class  participants  an  appropriate  mindset  and 
objective  decision-making  ability  to  effectively  function 
in  the  presence  of  uncertain  and  emotional  situations. 

One  cannot  expect,  as  a  goal  of  this  unit,  to  develop  the  abilities 
sufficient  to  yield  confidence  in  one's  own  legal  problem>~solving 
ability.   Rather,  such  a  unit  shoxild  enhance  one's  awareness  of 
the  need  for  legal  counsel. 
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Preface,  continued 


As  much  of  Family  Law  reflects  life  itself  and  offers 
practical  insights  to  other  "real  world"  problems,  this 
unit  is  recommended  for  use  by  instructors  ajid  their  stu- 
dents, with  the  admonition  to  enjoy  the  unit  and  to  strive 
for  the  highest  possible  mastery  of  the  subject  matter 
covered. 

The  work  on  this  unit  was  conducted  at  the  Department  of 
Agricultural  and  Industrial  Education  at  Montana  State 
University.   This  work  was  supported,  in  part,  by  a  grant 
from  the  Montana  Office  of  Public  Instruction,  Department 
of  Vocational  SeiTrices. 


MaW:  n  W.  Qulnlar 


n  W.  Qulnlan,\  Jr 


Attorney  at  Law 
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DISCLAIMER 


This  publication  is  designed  to  provide  accurate 

AND  authoritative  INFORMATION  IN  REGARD  TO  THE 
SUBJECT  MATTER  ADDRESSED.   It  IS  PROVIDED  WITH  THE 
UNDERSTANDING  THAT  THE  AUTHOR  AND  PUBLISHER  ARE  NOT 
ENGAGED  IN  RENDERING  LEGAL,  ACCOUNTING,  OR  OTHER 
PROFESSIONAL  SERVICE,   If  LEGAL  ADVICE  OR  OTHER 
EXPERT  ASSISTANCE  IS  REQUIRED,  THE  SERVICES  OF  A 
COMPETENT  PROFESSIONAL  SHOULD  BE  SECURED. 


—Declaration  of  principles  jointly  adopted  by  the 
American  Bar  Association  and  committee  of  publishers 

AND  associations, 


The  LESSON  material  contained  in  this  instructional 

UNIT  has  been  developed  FROM  CURRENT  REFERENCE 

material.  The  material  has  not  been  reviewed  by 

AN  attorney. 


Department  of  Agricultural  S  Technology  Education 
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FAMILY  LAW  ADULT  UNITS 

Unit:   Employment  Law 

Lesson  No.  1:   Discrimination  and  Harassment  in  the  Workplace 

Need : 

People  should  be  given  employment  based  on  their  ability  to 
perform  the  job,  not  on  the  basis  of  some  physical 
characteristic.  Unfortunately,  there  is  some  discrimination 
in  the  work  place.  Employees  need  to  be  aware  of  their 
rights  and  how  to  cope  with  such  an  unfair  practice. 

References: 


Belli  &  Wilkinson  (1986),  Everybody's  Guide  to  the  Law, 
Harcourt  Brace  Javonovich  Publishers,  San  Diego. 

Montana  Codes  Annotated,  Vol.  7,  1987. 

Pearman  and  Lebrato,  (1984),  Sexual  Harassment  in  Employ- 
ment, An  Investigator's  Guidebook,  California  State 
Commission  on  Status  of  women,  Sacramento,  California 
State  Personnel  Board,  Ed  266239. 

Lesson  Objectives: 

Given  a  particular  job  situation,,  the  employee  will  be  able 
to  determine  if  he/she  has  been  subjected  to  employment 
related   discrimination  or  harassment. 

Interest  Approach: 

Share  some  examples  of  job  discrimination  and  harassment  as 
described  in  the  local  newspaper.  Describe  the  situations 
or  have  the  students  read  the  articles.  Ask  the  students  to 
share  if  they  feel  the  employee  had  been  treated  fairly. 


Lecture/Discussion 


Procedure  &  Content 


General  Comments 


A.   An  individual  should  be  hired, 
fired  or  promoted  on  the  basis 
of  his/her  individual  ability. 
It  is  illegal  to  lose  a  job 
because  of: 

1.  Sex,  race  or  color 

2.  Religious  beliefs 

3.  National  origin 


Lecture/Discussion 
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Procedure  &  Content 


B.   Once  on  the  job  a  worker  should 
not  have  to  face: 


The  Civil  Rights  Act  of 
1964  and  the  Equal 
Employment  Opportunity  Act 
of  1972. 


I 


1.  Intolerable  working  condi- 
tions 

2.  Harassment  from  other 
workers 

Federal  law  against  discrimina- 
tion and  harassment  generally 
applies  to  employees  who  hire 
more  than  15  to  20  workers. 

1.  Most  states  have  similar 
laws  that  extend  to  small 
businesses . 

In  combination,  these  laws  have 
numerous  features  that  protect 
the  worker. 

1.  Guarantee  that  workers  are 
free  from  discrimination 
because  of  race,  color, 
national  origin,  sex,  and 
religious  beliefs. 

2.  Protection  from  being  fired 

or  not  promoted  because  of  the 
above  listed  characteristics. 

3.  All  workers  are  entitled  to 
the  same  training  and 
opportunities  for  advancement. 


4.   All  workers  should  be  entitled 
to  equal  pay  for  equal  work. 

B.   Not  all  discrimination  in  the 
job  market  is  unlawful. 

1.   An  employer  can  refuse  to 
hire  or  promote  if  a 
different  race,   color, 
national  origin  or  sex  is  a 
"bona  fide  qualification". 

a)   Example:   It  would  be 
appropriate  to  refuse 
to  hire  a  man  for  an 
attendant  in  a  ladies 
locker  room. 


Lecture/Discussion 


Procedure  &  Content 


b)  Instances  of  permis- 
sible discrimination 
are  very  rare. 

C.  In  most  cases,  discrimination 
takes  a  very  subtle  form. 

1.  Certain  qualifications  for 
height,  weight  and  physical 
abil ities . 

a)   Example:   Women  on  the 
police  force. 

2.  Use  OH  1  to  discuss  a   case 
of  discrimination  on  the  job. 

Note :  The  employee  can 
win.  Other  workers  of  a 
different  race  were  not 
terminated  for  the  same 
reason.  Your  race,  not  job 
performance  cause  you  to  be 
fired . 

D.  What  evidence  must  be  presented 
and  proven  in  a  discrimination 
case? 

1.  You  were  qualified  when  you 
appl ied . 

2.  You  applied  for  the  job   or 
promotion  in  question. 

3.  You  were  not  hired  or  pro- 
moted although  a  vacancy 
existed. 


The  Age  Discrimination  in 
Employment  Act 


4.   Other  persons  with  comparable 
qualifications  were  hired 
or  promoted  at  the  time 
your  request  was  denied. 

This  Act,  passed  in  1967,  made 
it  unlawful  for  employers  of  20 
or  more  employees  to  discrimin- 
ate against  someone  between  40 
and  70  years  of  age. 


1.  If  one  falls  within  this 
age  bracket,  an  employer 
cannot  refuse  to: 


Lecture/Discussion 


> 


Sexual  Harassment  on 
the  job. 


A. 


Procedure  &  Content 

a)  hire  you  because  of  age 

b)  cannot  terminate  you 
because  of  your  age 

c)  cannot  refuse  to  promote 
you  because  of  age 

2.   If  you  are  under  70  years 
of  age,  you  cannot  be 
forced  to  retire  against 
your  will. 

An  employee  need  not  be  exposed 
to  unwanted  sexual  advances  or 
offensive  or  obscene  remarks. 

1.  Both  males  and  females  can 
be  the  subject  of  sexual 
harassment. 

2.  Use  OH  #2  to  discuss  issue. 


Define  Sexual  Harassment 
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The  Federal  Equal 
Opportunity  Commis 
sexual  harassment 
verbal  or  physical 
sexual  nature  that 
interferes  with  th 
of  your  job  or  tha 
intimidating,  host 
offensive  working 


Employment 

sion  defines 

as  "any 
conduct  of  a 
unreasonably 

e  performance 

t  creates  an 

ile,  or 

environment. " 


Some  essential  elements  of 
sexual  harassment 

1 .  The  conduct  must  be  both 
undesirable  and  offensive. 

2.  Must  create  an  abusive 
working  environment  that 
seriously  affects  your 
emotional  or  psychological 
well-being. 

3.  Casual  or  trivial  events 
usually  are  not  enough  to 
constitute  harassment. 

4.  An  essential  element  of 
sexual  harassment  is  that 
it  must  be  unwelcome. 


Lecture/Discussion                     Procedure  &  Content 
-i.. __^.-» — .. ., .  —  ^^ 

V»hat  should  one  do  if  you  A.  Assuming  that  you  feel  that  you 
are  a  victim  of  discrimin-  are  a  victim  of  unfair  discrim- 
ation?  ination  in  the  workplace,  you 

should  take  the  following  action. 

1.  Promptly  file  a  complaint 
with  the  local  office  of 
the  Equal  Employment  Oppor- 
tunity Commission. 

2.  If  you  belong  to  a  union, 
file  a  complaint  there 
also. 

3.  Contact  an  attorney  to 
determine  your  rights. 

4.  Take  action  quickly  if  you 
have  been  unlawfully  dis- 
criminated against. 

5.  Act  quickly,  if  you  wait 
too  long  you  may  lose   your 
right  to  complain. 

B.  Assume  you  have  been  unlawfully 
fired,  demoted  or  not  promoted 
because  of  your  race,  color, 
national  origin,  religion  or 
sex,  you  are  entitled  to  receive 
the  following  benefits. 

1 .  Back  pay  starting  with  the 
date  of  your  termination  or 
demotion  or  the  date  you 
should  have  been  promoted. 

2.  Recover  lost  benefits. 

3.  Possibly  entitled  to 
damages  for  your  emotional 
suffering  and  punitive 
damages . 

C.  You  may  recover  damages  in  lieu 
of  reinstatement  in  case  you 
can't  get  your  old  job  back. 


Application; 

Select  some  examples  of  harassment  cases  that  are  given  in 
the  reference  to  this  lesson  entitled  "The  Analysis  of 
Sexual  Harassment  Cases."   Ask  the  members  of  the  class  to 
render  a  judgement  on  each  case  and  give  their  justification 
for  each  decision. 

Vocabulary  List  and  Term; 

Harassment 

Discrimination 

Sexual  Harassment 

Casual 

Verbal  Conduct 

Physical  Conduct 
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IS  THIS  SITUATION 

A  CASE  OF 
DISCRIMINATION? 


Suppose  you  are  black  and  live  in  ,'^ontana.  Your 
employer  wants  to  fire  you  because  of  your  race. 

[Ie/SHE  waits  for  YOU  TO  MAKE  SOME  MISTAKE  OR  DO 
SOMETHING  THEY  CONSIDER  WRONG.   WhEN  YOU  MAKE 
THE  MISTAKE,  YOUR  BOSS  CALLS  YOU  TO  THE  OFFICE 
AND  FIRES  YOU.   YoU  ARE  TOLD  THE  COMPANY  CANNOT 
TOLERATE  EMPLOYEES  WHO  FOUL  UP.   YoU  FIND  OUT 
LATER  THAT  OTHER  WORKERS,  ALL  WHITE,  HAVE  DONE 
THE  SAME  THINGS  WITHOUT  BEING  FIRED. 


CAN  YOU  SUE  FOR  UNLAWFUL  DISCRIMINATION  AND 
WOULD  YOU  LIKELY  WIN? 


-/. 


B«?IX  («•-■,  Mf»«K.«*JM»S»IS»»»nJ-  "•i-ET.-Wf' ; 


EHAMPLES  OF 

SEKUAL 

HARASSMENT  ON 

THE  JOB 


Sexual  advances  which  are  unwanted  (may  include 

SITUATIONS  which  BEGAN  AS  RECIPROCAL  ATTRACTIONS, 

but  later  ceased  to  be  reciprocal). 

Reprisals  or  threats  after  a  negative  response 
to  sexual  advances. 

Employment  benefits  offered  in  exchange  for  sexual 

FAVORS  (may  include  SITUATIONS  WHERE  A  THIRD  PARTY 

is  treated  less  favorably  because  others  have 
acquiesced  to  sexual  advances). 

Visual  conduct  such  as  displaying  sexually  suggestive 

OBJECTS  OR  pictures.  CARTOONS  OR  POSTERS. 

Leering  or  sexual  gestures. 

Verbal  abuse  of  a  sexual  nature,  sexually  explicit 
jokes  and  comments.  sexually  suggestive  letters, 
notes  or  invitations. 

Physical  conduct  such  as  assult.  attempted  rape  or 
rape.  impeding  or  blocking  movement  and  touching. 


49-1-102.  Freedom  from  discrimination.  The  right  to  be  free  from 
discrimination  because  of  race,  creed,  rehgion,  color,  sex,  physical  or  mental 
handicap,  age,  or  national  origin  is  recognized  as  and  declared  to  be  a  civil 
right.  This  right  shall  include  but  not  be  limited  to: 

(1)  the  right  to  obtain  and  hold  employment  without  discrimination;  and 

(2)  the  right  to  the  full  enjoyment  of  any  of  the  accommodation  facilities 
or  privileges  of  any  place  of  public  resort,  accommodation,  assemblage,  or 
amusement. 

History:  En.  Sec.  1,  Ch.  201,  L.  1965;  amd.  Sec.  1,  Ch.  39,  L.  1971;  amd.  Sec.  1,  Ch.  77,  L. 
1974;  amd.  Sec.  1,  Ch.  524,  L.  1975;  amd.  Sec.  6,  Ch.  38,  L.  1977;  R.C.M.  1947,  64-301. 


Cross-References 

Classified  service  employees  —  municipal 
commission-manager  government,  7-3-4415. 

Employment  by  county  Board  of  Park  Com- 
missioners. 7-16-2326. 

Work-study  program,  20-25-707. 


Exclusion  of  handicapped  from  minimum 
wage  and  overtime  compensation  laws.  39-3-406. 

Women  in  employment.  Title  39,  ch.  7. 

Exemption  from  association  with  labor  orga- 
nization on  religious  grounds,  39-31-204. 

Health  care  facilities,  50-5-105. 

Furnishing  of  medical  assistance,  53-6-105. 


Part  3 
Prohibited  Discriminatory  Practices 

Part  Cross-References 

No  discrimination  based  on  evaluation  or 
treatment  relating  to  mental  illness.  53-21-189. 

49-2-301.  Retaliation  prohibited.  It  is  an  unlawful  discriminatory 
practice  for  a  person,  educational  institution,  financial  institution,  or  govern- 
mental entity  or  agency  to  discharge,  expel,  blacklist,  or  otherwise  discrimi- 
nate against  an  individual  because  he  has  opposed  any  practices  forbidden 
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under  this  chapter  or  because  he  has  filed  a  complaint,  testified,  assisted,  or 
participated  in  any  manner  in  an  investigation  or  proceeding  under  this  chap- 
ter. 

History:  Ap.p.  Sec.  2,  Ch.  283,  L.  1974;  amd.  Sec.  2,  Ch.  121,  L.  1975;  amd.  Sec.  3,  Ch.  524, 
I  .  1975:  amd.  Sec.  7.  Ch.  38,  L.  1977;  Sec.  64-306.  R.C.M.  1947;  Ap.p.  Sec.  9.  Ch.  283.  L.  1974; 
amd.  Sec.  10,  Ch.  524,  L.  1975;  Sec.  64-312,  R.C.M.  1947;  R.C.M.  1947,  64-306(9),  64-312(2); 
.und.  Sec.  4,  Ch.  177,  L.  1979. 

49-2-302.  Aiding,  coercing,  or  attempting.  It  is  unlawful  for  a 
person,  educational  institution,  financial  institution,  or  governmental  entity  or 
agency  to  aid,  abet,  incite,  compel,  or  coerce  the  doing  of  an  act  forbidden 
under  this  chapter  or  to  attempt  to  do  so. 

Hislorj:  En.  64-312  by  Sec.  9,  Ch.  283,  L.  1974;  amd.  Sec.  10,  Ch.  524,  L.  1975;  R.C.M.  1947, 
64-312(1):  amd.  Sec.  5,  Ch.  177,  L.  1979. 

Cross-References  Inchoate  offenses,  Title  45,  ch.  4. 

When  accountability  exists,  45-2-302. 

49-2-303.  Discrimination  in  employment.  (1)  It  is  an  unlawful  dis- 
criminatory practice  for: 

(a)  an  employer  to  refuse  employment  to  a  person,  to  bar  him  from 
employment,  or  to  discriminate  against  him  in  compensation  or  in  a  term, 
condition,  or  privilege  of  employment  because  of  his  race,  creed,  religion, 
color,  or  national  origin  or  because  of  his  age,  physical  or  mental  handicap, 
marital  status,  or  sex  when  the  reasonable  demands  of  the  position  do  not 
require  an  age,  physical  or  mental  handicap,  marital  status,  or  sex  distinction; 

(b)  a  labor  organization  or  joint  labor  management  committee  controlling 
apprenticeship  to  exclude  or  expel  any  person  from  its  membership  or  from 
an  apprenticeship  or  training  program  or  to  discriminate  in  any  way  against 
a  member  of  or  an  applicant  to  the  labor  organization  or  an  employer  or 
employee  because  of  race,  creed,  religion,  color,  or  national  origin  or  because 
of  his  age,  physical  or  mental  handicap,  marital  status,  or  sex  when  the 
reasonable  demands  of  the  program  do  not  require  an  age,  physical  or  mental 
handicap,  marital  status,  or  sex  distinction; 

(c)  an  employer  or  employment  agency  to  print  or  circulate  or  cause  to  be 
printed  or  circulated  a  statement,  advertisement,  or  publication  or  to  use  an 
employment  application  which  expresses,  directly  or  indirectly,  a  limitation, 
specification,  or  discrimination  as  to  sex,  marital  status,  age,  physical  or 
mental  handicap,  race,  creed,  religion,  color,  or  national  origin  or  an  intent  to 
make  the  limitation,  unless  based  upon  a  bona  fide  occupational  qualification; 

(d)  an  employment  agency  to  fail  or  refuse  to  refer  for  employment,  to 
classify,  or  otherwise  to  discriminate  against  any  individual  because  of  sex, 
marital  status,  age,  physical  or  mental  handicap,  race,  creed,  religion,  color, 
or  national  origin,  unless  based  upon  a  bona  fide  occupational  qualification. 

(2)  The  exceptions  permitted  in  subsection  (1)  based  on  bona  fide  occupa- 
tional qualifications  shall  be  strictly  construed. 

(3)  Compliance  with  2-2-302  and  2-2-303,  which  prohibit  nepotism  in 
public  agencies,  may  not  be  construed  as  a  violation  of  this  section. 

History:  En.  64-306  by  Sec.  2,  Ch.  283,  L.  1974;  amd.  Sec.  2,  Ch.  121,  L.  1975;  amd.  Sec. 
-».  Ch.  524,  L.  1975;  amd.  Sec.  7.  Ch.  38,  L.  1977;  R.C.M.  1947.  64-306(1),  (2);  amd.  Sec.  1,  Ch. 
"9,  L.  1983;  amd.  Sec.  1,  Ch.  342,  L.  1985. 

ross-References  Equal  pay  for  women  for  equivalent  service. 

Work-study  program.  20-25-707.  39-3-104. 
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49-2-309.     Discrimination  in  insurance  and  retirement  plans.  (1)  It 

is  an  unlawful  discriminatory  practice  for  any  financial  institution  or  person 
to  discriminate  solely  on  tiie  basis  of  sex  or  marital  status  in  the  issuance  or 
operation  of  any  type  of  insurance  policy,  plan,  or  coverage  or  in  any  pension 
or  retirement  plan,  program,  or  coverage,  including  discrimination  in  regard 
to  rates  or  premiums  and  payments  or  benefits. 

(2)  This  section  does  not  apply  to  any  insurance  policy,  plan,  coverage,  or 
any  pension  or  retirement  plan,  program,  or  coverage  in  effect  prior  to  Octo- 
ber 1,  1985. 

Histor>:     En.  Sees.  1,  3,  Ch.  531,  L.  1983. 

49-2-310.  Maternity  leave  —  unlawful  acts  of  employers.  It  shall 
be  unlawful  for  an  employer  or  his  agent  to: 

(1)  terminate  a  woman's  employment  because  of  her  pregnancy; 

(2)  refuse  to  grant  to  the  employee  a  reasonable  leave  of  absence  for  such 
pregnancy; 

(3)  deny  to  the  employee  who  is  disabled  as  a  result  of  pregnancy  any 
compensation  to  which  she  is  entitled  as  a  result  of  the  accumulation  of  dis- 
ability or  leave  benefits  accrued  pursuant  to  plans  maintained  by  her 
employer,  provided  that  the  employer  may  require  disability  as  a  result  of 
pregnancy  to  be  verified  by  medical  certification  that  the  employee  is  not  able 
to  perform  her  employment  duties;  or 

(4)  require  that  an  employee  take  a  mandatory  maternity  leave  for  an 
unreasonable  length  of  time. 

History:  En.  41-2602  by  Sec.  2,  Ch.  320,  L.  1975;  R.C.M.  1947,  41-2602(1);  amd.  Sec.  1,  Ch. 
285,  L.  1983;  MCA  1981,  39-7-203;  redes.  49-2-310  by  Sec.  2,  Ch.  285,  L.  1983. 

49-2-311,  Reinstatement  to  job  following  pregnancy-related  leave 
of  absence.  Upon  signifying  her  intent  to  return  at  the  end  of  her  leave  of 
absence,  such  employee  shall  be  reinstated  to  her  original  job  or  to  an  equiva- 
lent position  with  equivalent  pay  and  accumulated  seniority,  retirement, 
fringe  benefits,  and  other  service  credits  unless,  in  the  case  of  a  private 
employer,  the  employer's  circumstances  have  so  changed  as  to  make  it  impos- 
sible or  unreasonable  to  do  so. 

History:  En.  41-2602  by  Sec.  2,  Ch.  320,  L.  1975;  R.C.M.  1947,  41-2602(2);  MCA  1981, 
39-7-204:  redes.  49-2-311  by  Sec.  2,  Ch.  285,  L.  1983. 
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Chapter  3 
THE  ANALYSIS  OF  SEXUAL  HARASSMENT  CASES 


SECTION  A.  WHAT  IS  HARASSMENT? 

In  general,  harassment  is  offensi"e  conduct  that  occurs 
within  the  scope  of  employment  and  on  the  basis  of  a 
protected  classification,  such  as  race.  sex.  disability,  med- 
ical condition,  etc.  In  some  harassment  cases  it  is  neces- 
sary to  prove  the  causal  connection  between  the  adverse 
action  of  harassment  and  the  basis  for  the  harassment, 
just  as  would  be  done  in  a  "standard"  termination  or 
selection  case. 

Example  I: 

A  Black  complainant  was  physically  harassed  by  his 
co-workers.  He  believes  this  occurred  because  of  his 
race,  but  there  is  nothing  in  the  nature  of  the  harass- 
ment itself  to  suggest  that  it  was  "because  of  race".  If 
the  causal  connection  can  be  proven,  then  race  harass- 
ment exists. 


Example  2: 

A  female  assembly  worker  is  yelled  at  and  critici/cd 
daily  by  her  supervisor.  She  believes  that  this  is  occur- 
ring because  she  is  a  female.  There  is  nothing  in  the 
content  of  the  supervisor's  remarks,  however,  to  sug- 
gest that  he  was  doing  this  "because  of  sex".  If  the 
causal  connection  can  be  proven,  then  sex  harassment 
exists. 

In  some  harassment  cases,  however,  the  nature  of  the 
harassment  itself  makes  it  clear  that  the  harassment  is 
being  done  because  ofthecomplainant's  protected  status. 
The  complainant's  protected  status  is  the  focus  of  the 
jharassing  actions;  thus,  there  is  no  dispute  that  the  causal 
connection  exists. 


> 


Example  3: 

A  Black  complainant  was  called  racially  derogatory 
names  by  a  supervisor.  The  racially  derogatory  con- 
tent of  these  remarks  tells  us  that  the  supervisor 
harassed  the  complainant  "because  ofthecomplain- 
ant's race.  Since  the  causal  connection  is  clear,  the  real 
dispute  in  this  case  will  be  only  whether  the  harass- 
ment actually  occurred. 


Example  4: 

A  female  construction  worker  was  told  by  her  co- 
workers on  a  daily  basis  to  go  back  to  the  kitchen,  (hat 
women  were  too  weak  to  do  construction  work,  and 
that  her  presence  made  the  worksite  dangerous  for 
men.  The  sexist  content  of  this  verbal  harassment 
makes  it  clear  that  it  is  being  done  "because  of  the 
complainant's  sex.  Since  the  causal  link  is  clear,  the 
real  dispute  in  this  type  of  case  will  be  only  whether 
the  harassment  actually  occurred. 

Sexual  harassment  is  a  form  ofthe  latter  type  of  harass- 
ment in  which  the  causal  link  is  clear.  But  unlike  "sex 
harassment",  where  the  complainant's  status  as  a  woman 


is  the  focus  of  the  harassment,  "sexual  harassment" 
focuses  on  the  woman's  sexual  status.  In  these  sex  and 
«exual  harassment  cases,  however,  the  nature  of  the 
harassing  act  itself  makes  it  cle<.r  that  the  harassment  was 
done  "because  of  sex" 

Sexual  harassment  is  a  form  of  discrimination  based  on 
sex.  The  Federal  Equal  Employment  Opportunity  Com- 
mission (EEOC)  Guidelines,  the  California  Fair  Employ- 
ment and  Housing  Commission  (FEHC)  Regulations, 
State  and  Federal  Title  IX  and  the  California  State  Per- 
sonnel Board  (SPB)  all  defme  sexual  harassment  as 
unwanted  sexual  advances  and  other  visual,  verbal  and 
physical  conduct  of  a  sexual  nature.  (See  Appendices) 

A  wide  variety  of  conduct  may  be  considered  sexual 
harassment.  For  example: 

•  Sexual  advances  which  are  unwanted  (may  include 
situations  which  began  as  reciprocal  attractions,  but 
later  ceased  to  be  reciprocal). 

•  Reprisals  or  threats  after  a  negative  response  to  sexual 
advances. 

•  Employment  benefits  offered  in  exchange  for  sexual 
favors  (may  include  situations  where  a  third  party  is 
treated  less  favorably  because  others  have  acquiesced 
to  sexual  advances). 

•  Visual  conduct  such  as  displaying  sexually  suggestive 
objects  or  pictures,  cartoons  or  posters. 

•  Leering  or  sexual  gestures. 

•  Verbal  abuse  of  a  sexual  nature,  sexually  explicit 
jokes  and  comments.  Sexually  suggestive  letters, 
notes  or  invitations. 

•  Physical  conduct  such  as  assault,  attempted  rape  or 
rape,  impeding  or  blocking  movement  and  touching. 

Generally,  sexual  harassment  is  considered  unlawful 
where  an  individual  suffers  the  loss  of  an  employment 
benefit  because  of  the  harassment.  However,  it  is  not 
necessary  to  show  a  loss  of  tangible  job  benefits,  st-ch  as  a 
job  or  promotion,  in  order  to  establish  harassment.  The 
definition  of  the  term  "employment  benefit"  is  very  broad 
and  includes  the  intangible  benefit  of  "the  provision  of  a 
discrimination-free  workplace":  that  is  ,  a  workplace  free 
of  harassment.  Since  sexual  harassment  always  denies 
this  particular  type  of  employment  benefit,  such  harass- 
ment is  itself  prohibited,  even  if  the  complainant  does  not 
lose  a  job  or  promotion.  Of  course,  much  sexual  harass- 
ment is  also  linked  in  various  ways  to  these  other,  more 
tangible  losses:  pay.  choice  assignments,  promotions  and 
even  employment  itself.  Thus  in  analyzing  any  sexual 
harassment  case,  it  is  essential  to  distinguish  two  basic 
categories  of  sexual  harassment: 

Work-environment  Sexual  Harassment  refers  to 
situations  in  which  the  acts  of  sexual  harassment 
create  a  hostile,  intimidating,  or  offensive  working 
environment.  The  term  applies  to  the  act(s)  of  harass- 
ment themselves.  A  non-discriminatory  work  envir- 
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onitient  is  denied  by  the  acts  of  sexual  harassment. 
The  harassment  has  the  effect  of  interfering  with  the 
complainant's  work  performance  or  creates  an  intimi- 
dating, hostil,.  or  offensive  working  environment. 
There  need  be  no  other  loss  of  employment  bcnefii(s) 
resulting  from  the  sexual  advances  or  other  acts  of 
sexual  harassment. 

Conditional  Sexual  Harassment  refers  to  situations  in 
which  the  sexual  harassment  results  in  termination, 
failure  to  hire,  or  the  loss  of  some  other  tangible  job 
benefit.  The  term  applies  when  there  is  the  loss  or 
threatened  loss  of  a  tangible  employment  benefit 
(such  as  refusal  to  hire  or  promote,  discharge,  con- 
structive discharge,  denial  of  pay)  linked  to  the 
harassment.  The  submission  to  such  harassment  is 
made  a  condition  of  retaining  the  employment  benefit 
and  rejection  of  sexual  harassment  is  used  as  a  basis 
for  denying  the  employment  benefit. 

There  are  four  common  types  of  "conditional"  sexual 
harassment: 

a.  Sexual  Harassment  and  Termination  (or  any 
adverse  act).  In  many  cases,  the  harasser  will  make 
clear  to  the  complainant  that  he/she  must  respond 
to  his '  her  advances  or  be  terminated,  or  lose  some 
other  valuable  employment  benefit.  When  he  she 
refuses,  she  he  is  terminated  or  loses  the  other 
benefit  (a  promotion,  pay  increase  etc.).  She  he 
has  then  suffered  both  the  harassment  itself  and  the 
loss  of  the  more  tangible  employment    /enefit. 

b.  Sexual  Harassment  and  Constructive  Discharge.  In 
other  cases,  the  harasser  does  not  condition  some 
tangible  job  benefit  on  the  complainant's  com- 
pliance with  sexual  advances,  but  there  is  neverthe- 
less an  additional  harm  done  to  the  complainant 
beyond  the  harassment  itself.  In  these  cases,  the 
harassment  makes  life  so  intolerable  for  the  com- 
plainant that  he  or  she  resigns  and  thus  suffers  the 
additional  harm  of  losing  her/ his  employment.  This 
is  known  as  constructive  discharge,  because  the 
sexual  harassment  motivated  the  employee  to  quit 
her/his  job. 

c.  Sexual  Harassment  and  A  dverse  A  ct  and  Construc- 
tive Discharge.  In  still  other  cases,  elements  of  the 
two  situations  above  are  combined.  The  harasser 
makes  sexual  advances  and  conditions  tangible 
employment  benefits  (e.g.,  a  pay  raise  Ihe  complain- 
ant already  deserves)  on  the  complainant's  com- 
pliance. The  complainant  refuses  and  loses  the 
benefit.  This  loss  of  benefit  makes  the  complain- 
ant's work  situation  sufficiently  intolerable  so  that 
she/he  quits  and  thus  suffers  a  constructive  dis- 
charge. Here  the  complainant  has  incurred  two  dis- 
tinct losses,  pay  and  termination  of  employment,  in 
addition  to  the  harm  of  the  harassment  itself. 


d.  Sexual  Harassment  and  Refusal  to  Select.  In  some 
cases,  the  tangible  employment  benefit  that  the 
harasser  conditions  on  the  complainant's  response 
to  his  advances  is  a  job  or  job  assignment  that  the 
victim  does  not  yet  have  and  wants  to  be  selected 
for.  When  he/she  refuses  the  advances,  the  harasser 
refuses  to  select  her/him.  and  he/she  suffers  both 
the  harassment  itself  and  the  denial  of  selection 

Further,  the  investigator  should  be  aware  that  the  Fed- 
eral EEOC  Guidelines  [§1604. 1 1  (g)]  state  that  an  employer 
may  be  held  liable  for  unlawful  sex  discrimination  agains' 
individuals  who  were  qualified  for  but  denied  tm\>\oy- 
ment  opportunity  or  benefit  because  another  received  the 
benefit  due  to  submission  to  sexual  advances.  (See 
Appendix  A.) 


SECTION  B. 
WORK-ENVIRONMENT 
SEXUAL  HARASSMENT 

There  are  multi-part  legal  standards  for  both  work- 
environment  and  conditional  sexual  harassment.  The 
legal  standards  for  "work-environment"  sexual  harat&Tv 
ment  are  different  from  those  for  most  other  case.  Usu- 
ally discrimination  is  defined  as  those  situations  in  which 
an  employer  takes  an  adverse  action  "because  of  the 
protected  basis.  Generally,  the  focus  of  a  sex  discrimina- 
tion complaint  is  on  the  question  of  whether  or  not  the 
discrimination  was  "because  of  the  employee's  sex" 
However,  sexual  harassment  is  defined  to  be  a  form  of  sex 
discrimination  and  there  is  no  question  of  whether  the 
action  was  motivated  by  the  sex  of  the  complainant  as 
there  is  in  other  types  of  discrimination  cases.  If  the 
harassment  occurred,  it  automatically  is  "discrimination 
because  of  sex"  Thus,  the  disputed  aspects  of  a  harass- 
ment case  may  be  somewhat  different  from  those  in  a 
standard  termination  or  selection  discrimination  case. 
The  dispute  will  most  likely  revolve  around  whether  or 
not  the  harassment  occurred  rather  than  on  the  motiva- 
tion for  such  actions. 

The  legal  standards  for  "work-environment"  sexual 
harassment  follow. 

Work-environment  sexual  harassment  is  shown  if: 

1.  Acts  of  sexual  harassment  occurred;  and 

2.  These  acts  created  an  intimidating,  hostile,  or  offen- 
sive working  environment  or  otherwise  interfered 
with  the  complainant's  work  performance,  and 

3.  The  employer  is  liable  for  the  acts  of  sexual  harass- 
ment that  occurred.  Liability  is  shown  if 

a.  A  supervisor  was  the  harasser.  or 

b.  A  non-supervisory  employee  was  the  harasser. 
and  the  employer  had  actual  or  constructive 
knowledge  of  the  harassment  Constructive 
knowledge  exists  if  the  employer  should  have 
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known  of  the  harassment.  Constructive  knowl- 
edge will  be  imputed  to  the  employer  if,  among 
other  things,  the  employer  did  not  lake  preven- 
tive measures  to  keep  the  harassment  from 
occuring. 

It  is  not  always  clear  what  consititutes  an  "intimidating, 
hostile,  or  offensive  working  environment"  or  whai  con- 
stitutes "interference  with  the  complainant's  work  perfor- 
mance". However,  there  are  some  general  guidelines.  The 
harassing  acts  must  taint  the  work  atmosphere  or  envi- 
ronment enough  to  bring  discomfort  to  the  complainant. 
To  delermime  this,  consider  the  following: 

Nature  of  the  Incidents 

Where  did  the  s:xually  harassing  acts  take  place?  Did 
they  occur  at  iliecompl.iinant's  place  of  employment? 
If  not.  were  they  somehow  brought  into  the  employ- 
ment atmosphere?  For  examp!  ,  if  the  supervisor  was 
the  harasser.  the  very  nature  of  the  supervisor's  posi- 
tion of  authority  may  automatically  bring  the  incident 
into  the  employment  atmosphere,  even  if  the  incidents 
occurred  away  from  the  worksite. 

How  offensive,  or  how  intimidating  were  the  sexually 
harassing  acts?  Action  and  behavior  that  women  con- 
sider sexually  offensive  are  often  not  viewed  the  same 
way  by  men.  It  is  important  to  be  sensitive  to  the 
complainant's  perception  of  these  situations.  The 
legal  standard  asks  whether  she  I  he  (the  complainani) 
is  intimidated  or  offended,  not  whether  somebody  else 
would  have  been.  Remember  that  the  complainant 
has  a  right  to  a  non-discriminatory  work 
environment. 

Extent  of  the  Incidents 

Were  the  sexually  harassing  acts  isolated  ones  or  con- 
tinuous? One  incident  may  not  be  enough  but  it  may 
still  qualify  if  it  is  sufficiently  offensive.  On  the  other 
hand,  a  series  of  two  or  more  "not-so-offensive"  inci- 
dents taken  together  will  be  sufficient. 

Employer  liability  depends  on  whether  the  harasser 
was  an  agent  or  supervisor  or  a  non-supervisory 
employee.  The  employer  is  automatically  liable  for 
the  acts  of  sexual  harassment  committed  by  agents  or 
supervisors.  Wh<  n  the  harasser  is  a  non-supervisory 
employee,  the  employer  will  be  liable  if  the  employer 
had  actual  or  constructive  knowledge  ("should  have 
known")  that  the  harassment  occurred.  Employers 
must  take  all  reasonable  steps  to  prevent  harassment 
from  occurring.  Constructive  knowledge  will  be 
imputed  aulomaiically  to  the  employer  unless  it  can 
be  established  that  reasonable  steps  to  prevent  harass- 
ment were  'aken.  If  the  employer  failed  to  lake  suffi- 
cient preventive  measures,  then  it  will  be  held  to  have 
cnniiruclive  knowledge.  But  even  if  the  employer  can 
<how  that  preventive  measures  were  taken,  it  may  still 
be  posiiblc  to  demonstrate  constructive  knowledge. 


Other  circumstances  might  demonstrate  that  the 
employer  should  have  known  despite  the  preventive 
measures. 

Failure  to  notify  an  employer  of  sexual  harassment 
committed  by  a  non-supervisory  employee  does  not 
constitute  an  affirmative  defense  according  to  the 
FEHA.  While  notification  establishes  actual  knowl- 
edge, the  employer  cannot  escape  liability  for  the 
harassing  acts  of  a  non-supervisory  employee  even 
where  the  complainant  has  not  informed  the  employer 
of  such  harassment  if  the  employer  knew  or  should 
have  known  through  other  sources. 

Note  wp'l  that  standards  for  employer  liability  may 
differ  under  interpretations  of  State  Civil  Service  Statutes 
or  other  interpretations  under  the  EEOC  Guidelines. 


SECTION  C.     CONDITIONAL  SEXUAL 
HARASSMENT 

As  indicated  above.  "conditionaP'sexual  harassment  is 
unlawful  where  an  individual  loses  or  is  threatened  with 
the  loss  of  a  tangible  job  benefit.  Each  denial  of  a  tangible 
job  benefit  resulting  from  sexual  harassment  is  a  distinct 
adverse  act  in  addition  to  the  sexual  harassment  itself. 
These  distinct  acts  of  harm  should  be  analyzed  separately 
applying  the  "work-environment"  standards  as  discussed 
above  to  the  sexual  harassment  itself  and  the  multi-part 
legal  standards  discussed  below  to  the  "additional"  act(s) 
of  harm  resulting  from  the  sexual  harassment. 

The  legal  standard.,  for  "conditional"  sexual  harasment 
differ  depending  on  the  nature  of  'he  "additional"  act  of 
harm  that  results  from  the  sexual  fiaras;  -nent.  The  follow- 
ing are  the  legal  standards  for  the  most  common  types  of 
"conditional"  sexual  harassment  cases: 

I.  Sexual  Harassment  Resulting  in  Termination  (Any 
Adverse  Act) 

Discrimination  is  shown  if: 

a.  The  complainant  was  sexually  harassed  and  the 
respondent  took  additioi.al  adverse  action  against 
the  complainant  (e.g.,  termination);  and 

b.  A  causal  connection  exists  between  the  adverse 
action  (termination)  and  the  complainant's 
response  to  the  sexual  harassment. 

Unlike  "work-environment"  sexual  harassment, 
the  legal  standard  for  this  type  of  "conditionaPsexual 
harassment  is  similar  to  that  used  in  most  discrimina- 
tion rases.  T!ie  major  question  is  whether  a  causal 
connection  exists  between  the  protected  basis  and  the 
adverse  act.  In  this  type  of  "conditional"  sexual 
harassment  case,  the  legal  standard  simply  substitutes 
sexual  harassment  for  the  protected  basis  and  asks 
whether  a  causal  link  exists  between  the  adverse 
action  (in  this  case,  termination)  and  the  complain- 
ant's response  to  the  sexual  harassment.  A  single  inci- 
dent of  sexual  harassment  will  be  sufficient.  The 
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harassment  does  nut  have  lo  meet  the  standards  for 
-work-environment"  sexual  harassTieni. 

The  sexual  harassment  need  not  be  the  sole  reason 
for  the  adverse  action.  Even  if  other  non- 
discriminatory factors  entered  into  the  employer's 
decision,  the  standard  is  still  met  as  long  as  the  sexual 
harassment  was  at  least  one  of  the  factors  influencmg 
the  decision.  Also,  like  "work-environment"  sexual 
harassment  above,  there  is  no  need  to  show  that  the 
harassment  occurred  "because  of  sex"  smce  sexual 
harassment  is  by  definition  "because  of  sex". 

2.  Sexual    Harassment    Resulting    in    Constructive 
Discharge 

Discrimination  is  shown  if: 

a.  Unlawful  sexual  harassment  occurred  (the  stand- 
ards for  "work-environment"  sexual  harassment 
above);  and 

b.  The  unlawful  sexual  harassment  made  working 
conditions  so  intolerable  that  the  complainant  was 
forced  to  resign;  and 

c.  The  employer  either  intended  to  cause  the  resigna- 
tion or  had  actual  or  constructive  knowledge  that 
resignation  was  likely  to  result.  Constructive 
knowledge  exists  if  the  employer  should  have 
known  that  resignation  was  likely  to  result.  Con- 
structive knowledge  is  shown  if,  among  other 
things,  the  working  conditions  were  sufficently 
intolerable. 

Constructive  discharge  cases  involve  those  situa- 
tions in  which  the  complainant  voluntarily  resigns 
because  some  discriminatory  act  made  her/  his  work- 
ing conditions  intolerable.  In  this  case,  it  is  the  acts  of 
sexual  harassment  themselves  that  make  working 
conditions  intolerable. 

In  order  for  the  complainant's  voluntary  resigna- 
tion to  qualify  as  a  "discriminatory"  constructive  dis- 
charge, the  situation  must  meet  a  three-part  legal 
standard. 

The  first  element  of  this  standard  asks  whether 
unlawful  sexual  harassment  occurred  as  is  shown  if 
the  harassment  meets  the  standards  lor  "work- 
environment"  sexual  hara>smcnt  as  discussed  above. 
If  the  harassment  is  unlawful  (done  "because  ol  sex") 
then  the  consI^ucll^e  discharge,  which  occurred 
because  (he  harassing  acts  created  inlolcrahic  work- 
ing CDiidiiioiis.  will  also  be  unlawful  {"because  ol 
sc\")  On  the  other  hand,  il  lhcsexu;il  harasMncnl  was 
not  unlawful  then  the  construclixe  discharge  will  not 
be  discriminatory 

I  he  State  hair  [•mploviiient  and  Housing  Commis- 
sion has  defined  constructive  discharge  as  follows: 

An  employee  is  consiruciively  discharged  when  the 
employer,  with  the  intent  to  cause  the  employee  to 
resign,  makes  the  working  conditions  so  intolera- 
ble that  the  employee  is  f«)rced  to  resign. 


Based  on  this  definition,  the  second  element  of  the 
legal  standard  asks  whether  the  unlawful  sexual 
harassment  created  working  conditions  so  intolerable 
that  the  complainant  was  forced  to  resign.  "Intolera- 
ble" is  looked  at  much  the  same  way  as  "intimidating, 
hostile,  offensive  work-environment"discussed  above 
and  depends  in  a  similar  way  on  the  nature  and  extent 
of  the  sexual  harassment.  However,  another  factor 
affecting  "intolerable  working  conditions"  is  any  cor- 
rective action  that  may  have  been  taken  by  the 
employer. 

The  whole  of  the  circumstances  must  be  assessed  in 
order  to  decide  whether  the  situation  was  intolerable 
enough  to  stimulate  resignation.  A  single  isolated 
incident  will  usually  not  be  considered  t  ough,  unless 
it  is  particularly  serious.  On  the  other  hand,  a  series  of 
less  serious  incidents  together  may  suffice. 

As  noted  in  the  definition  of  constructive  discharge, 
an  intent  requirement  is  also  present  and  is  satisfied  if 
the  employer  knows  or  should  know  that  resignation 
is  likely  to  result.  Therefore,  the  third  element  to  the 
legal  standard  asks  whether  the  employer  intended  to 
cause  the  resignation  or  whether  the  employer  had 
actual  or  constructive  knowledge  that  resignation  was 
likely  to  result.  It  is  sufficient,  but  not  necessary,  to 
show  that  the  conscious  motivation  of  the  employer  in 
causing  or  permitting  the  harassment  was  to  force  the 
complainant  to  resign.  Instead,  one  can  show  that  the 
employer  had  actual  knowledge  or  should  have 
known  that  resignation  was  likely  to  result 

With  regard  to  constructive  knowledge,  the 
employer  is  expected  to  have  known  that  the  com- 
plainant would  feel  compelled  to  resign  if  the  condi- 
tions under  which  she  worked  were  sufficiently  bad. 
Employers  are  expected  to  have  a  relatively  high 
degree  of  sensitivity.  If,  for  example,  the  male  manag- 
ers of  the  employer  insist  that  they  would  not  have 
resigned  under  such  circumstances,  or  that  they  had 
no  idea  a  female  employee  would  feel  so  oppressed  by 
such  conditions,  that  doesnot  relieve  the  employer  of 
its  duty  to  "know"  thai  resignation  would  result.  The 
employer  will  be  expected  to  be  aware  of  how  a 
reasonable  woman  would  feel  under  such 
circumstances. 

.1    Sexual  Harassmcnl  Re\iilling  In  An\    Adverse  Act 
Resulting  in  Constructive  Discharge 

Discrimination  is  shown  if: 

a.  Ihc  complainant  was  sexually  harassed  and  the 
employer  took  an  additional  adverse  act  against 
Ihc  complainani  (eg.  rcdiiclion  in  overtime 
work);  utul 

b.  A  causal  conncclioii  cmsIn  bclwcen  the  adverse  act 
(reduction  in  ovetliine  woik)  .ind  Ihc  complain- 
ant's response  to  the  scsu.il  harassment,  and 

c.  Ihc  uiila\Alul  adverse  ail  (reduction  in  overtime 
work)  as  shown  in  a   and  b.  above  made  working 
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conditions  so  intolerable  thai  the  complainant  was 
forced  to  resign;  anil 

d.  The  employer  either  intended  to  cause  the  resigna- 
tion or  had  actual  or  constructive  knowledge  that 
resignation  was  likely  to  result.  Constructive 
knowledge  is  shown  if.  among  other  things,  the 
working  conditions  were  sufficiently  intolerable. 

In  this  type  of  case,  the  complainant  is  sexually 
harassed  and  two  other  acts  of  harm  occur  that  are 
linked  to  the  harassment.  The  first  "additional" act  of 
harm  (e.g..  reduction  of  overtime  work)  is  caused  by 
the  sexual  harassment  itself.  This  act  of  harm,  in  turn, 
causes  the  constructive  discharge  by  creating  working 
conditions  so  intolerable  that  the  complainant  is 
forced  to  resign. 

The  legal  standards  for  this  category  of  case  com- 
bine aspects  of  the  two  types  of  conditional  sexual 
harassment  discussed  above  (sexual  harassment 
resulting  in  termination  and  sexual  harassment  result- 
ing in  constructive  discharge).  The  multi-part  legal 
standard  first  asks  whether  the  complainant  was  sexu- 
ally harassed  and  whether  a  causal  connection  exists 
between  the  adverse  act  and  the  complainant's 
response  to  the  sexual  harassment.  If  this  causal  link  is 
shown,  then  the  adverse  act  is  unlawful  (and  therefore 
"because  of  sex"). 


The  legal  standard  then  asks  whether  the  unlawful 
ad\erse  action  caused  the  constructive  discharge  by 
creating  working  conditions  so  intolerable  that  the 
complainant  was  forced  to  resign.  As  in  sexual  harass- 
ment constructive  dischargecases  above,  the  standard 
continues  to  ask  whether  the  employer  had  actual  or 
constructive  knowledge  that  resignation  was  likely  to 
result.  Constructive  knowledge  is  shown  if  the  work- 
ing conditions  were  sufficiently  intolerable. 

4.  Sexual  Harassment  Resulting  in  Re/iisal  to  Select 
Discrimination  is  shown  if: 

a.  Fhe  complainant  was  sexually  harassed  and  the 
employer  took  an  additional  adverse  act  against 
the  complainant  (e.g.,  failure  to  hire);  and 

b.  A  causal  connection  exists  between  the  adverse  act 
(failure  to  hire)  and  the  complainant's  response  to 
the  sexual  harassment. 

This  type  of  case  uses  the  same  legal  standard  as 
"sexual  harassment  resulting  in  termination"cases 
above.  That  is,  discrimination  is  shown  if  the  com- 
plainant was  sexually  harassed  (a  single  incident  is 
sufficient)  and  a  causal  link  exists  between  the 
adverse  action  (e.g..  failure  to  select)  and  the  com- 
plainant's response  to  the  sexual  harassment. 
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FAMILY  LAW  ADULT  UNITS 
Unit;   Employment  Law 
Lesson  No.  2;   Employee  Rights  Under  Workmen's  Compensation 


Need ; 


Even  the  most  careful  worker  may  have  an  accident  on  the 
job.  Accidents  are  not  always  the  fault  of  the  worker.  The 
loss  of  work  from  job-related  injury  can  result  in 
financial  hardship  for  the  workers  and  his/her  family 
unless  there  is  some  type  of  insurance  program  to  help  pay 
expenses  until  the  person  can  return  to  the  job.  Workers 
should  be  aware  of  compensation  benefits  that  may  be 
available  to  them  in  case  of  an  accident  on  the  job. 

References : 

Belli  &  Wilkinson  (1986),  Everybody's  Guide  to  the  Law, 
Harcourt  Brace  Jovonvich  Publishers,  San  Diego. 

Montana  Codes  Annotated,  Vol.  6,  1987. 

Objectives ; 

1.  Given  an  individual  job  situation,  the  employees  will  be 
able  to  identify  their  rights  regarding  the   following 
features  of  the  federal  and  state  workman's  compensation 
laws : 

a.  Who  is  entitled  to  receive  benefits 

b.  The  limitations  of  benefits 

c.  Claiming  benefits  under  workmen's  compensation 

2.  Given  the  circumstances  surrounding  an  accident,  the 
students  will  be  able  to  determine  if  there  may  be 
legal  grounds  for  bringing  suit  against  the  employer. 

Interest  Approach; 

Prior  to  the  class,  interview  an  employer  and  an  employee 
who  have  been  involved  in  a  situation  where  the  accident 
resulted  in  the  need  to  claim  benefits  under  workman's 
compensation.  Ask  these  individuals  to  share  their  own 
ideas  as  to  the  adequacy  of  the  program.  Share  your 
findings  with  the  class. 
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I 


Questions/Discussion 


Procedure  &  Content 


What  is  Workmen's  Compensation 


It  is  a  popular  term  used  to 
describe  the  Office  of 
Worker's  Compensation  Pro- 
gram and  the  Occupational 
Disease  Act.   It  is  an  in- 
surance  plan  that  protects 
a  worker  in  case  of  an  acci- 
dent on  the  job. 


Are  all  workers  covered? 


Why  was  Workmen's  Compensation 
legislation  passed? 


I 


B.   In  effect,  the  law  says  an 
employer  is  required  to  pay 
for  injuries  its  employees 
suffer  on  the  job. 

A.   Workers  are  not  covered 

automatically.   The  employer 
must  apply  for  and  pay  the 
premiums  for  the  protection. 

A.   The  law  was  designed  to  pro- 
vide a  rather  simple  system 
for  compensating  workers  who 
are  injured  on  the  job. 

1.  In  case  of  death  from 
the  accident,  the  family 
of  the  employee  receives 
a  settlement  in  a  work- 
related  accident. 

2.  Employers  are  required 
to  purchase  workman's 
compensation  insurance 
to  protect  their  workers, 


I 


3.  In  return,  employers  are 
guaranteed  that  they 
generally  cannot  be  sued 
by  their  employees. 

4.  In  return,  employees  are 
guaranteed  that  they 
will  receive  benefits  if 
they  are  injured  on  the 
job. 
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Questions/Discussion 


Procedure  &  Content 


The  workman's  compensa- 
tion act  is  also  intend- 
ed to  reduce  the  role 
attorneys  play  in 
accident  cases  so  more 
of  the  benefits  go  to 
the  injured. 


What  are  some  concerns  about 
Workmen's  Compensation? 


A.   The  benefits  paid  to  an 

injured  workers  are  inade- 
quate . 


B.  In  many  cases  there  are  ad- 
ministrative delays  and 
lengthy  appeals. 

C.  In  serious  accidents,  it  is 
often  necessary  to  have  an 
experienced  attorney  to  get 
maximum  benefits. 


What  workers  are  entitled 
to  receive  benefits? 


A.   To  receive  benefits  you  must 
be  an  employee  of  the 
company  at  the  time  of  the 
accident . 


Farm  workers,  domestic 
help,  volunteer  workers 
and  people  who  work  for 
nonprofit  organizations 
are  excluded  in  many 
states . 

Occasionally,  temporary 
employees  are  not 
entitled  to  benefits. 

Usually,  regular  part- 
time  employees  are 
eligible  to  receive 
benefits. 

In  some  states,  employ- 
ers with  a  few  workers, 
usually  fewer  than  five, 
do  not  have  to  provide 
workman's  compensation 
for  their  employees. 
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Questions/Discussion  Procedure  &  Content 

V»hat  limitations  are  associ-      A.   One  must  remember  that  oom- 
iated  with  Workmen's  Compen-         pensation  benefits  are 
sation?  payable  only  if  the  injury 

is  related  to  your  job. 

1.  You  are  usually  entitled 
to  benefits  if  injured 
in  the  company  lunchroom 
while  on  break. 

2.  If  you  are  injured  in  a 
traffic  accident  on  the 
way  to  work,  you  are  not 
usually  eligible  for 
compensation . 

3.  On  the  other  hand,  if 
you  are  an  outside  sales 
person  who  calls  on 
clients,  you  are  probably 
eligible  for  benefits. 

4.  You  are  not  eligible  for 
benefits  if  you  deliber- 
ately injure  yourself. 

5.  Many  states  will  not  pay 
benefits  if  the  accident 
is  the  result  of  being 
intoxicated  or  high  on 
drugs . 

6.  Disease  and  illness 
often  are  not  covered  by 
Workmen's  Compensation. 

How  are  Workmen's  Compensation   A.   Each  state  has  a  schedule 
benefits  determined?  that  is  used  to  determine 

how  much  money  is  to  be  paid 
for  each  accident. 

1.   Benefits  received 

depend   on  the  serious- 
ness and  permanency  of 
the  injury  and  the 
amount  of  one's  weekly 
salary. 

a)   Temporary  vs.  perma- 
nent disability 
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Questions/Discussion 


Procedure  &  Content 


b)   If  you  break  an  arm 
you  receive  less 
than  if  you  lose  a 
foot. 


How  does  a  worker  claim 
his/her  benefits? 


2.   If  you  can  work  at 

another  job  without  too 
much  discomfort,  you  are 
considered  partially 
disabled.   (Use  OH  #1  to 
distinguish  between 
permanent  and  partial 
disability) 

B.   If  you  are  killed  in  a  work- 
related  accident  your 
dependents  will  be  entitled 
to  your  death  benefits. 

1.   The  spouse  receives  full 
benefit  regardless  of 
how  much  money  he/she 
may  earn. 

A.   The  employer  should  be 

notified   as  soon  after  the 
accident  as  possible. 


A  claim  form  must 
completed . 


be 


2.  The  basic  information 
regarding  the  accident 
must  be  reported. 

3.  Proof  of  injury 
(doctor's  bills)  must  be 
submitted . 

B.  Once  the  claim  is  approved, 
benefits  are  usually  paid  on 
a  weekly  basis. 

C.  The  worker  does  have  access 
to  a  compensation  appeals 
board  if  he/she  does  not 
agree  with  the  decision. 
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Questions/Discussion 


Procedure  &  Content 


Can  an  employee  receive 
additional  benefits? 


A. 


You  will  usually  not  need  an 
attorney  to  complete  a 
worker's  compensation  claim. 
However,  in  case  someone  is 
killed,  it  would  be  best  to 
seek  the  help  of  an 
attorney. 

There  are  a  few  situations 
where  an  employee  may  sue  an 
employer  and  collect  addi- 
tional benefits,  even  if  the 
injury  was  the  employee's 
fault. 


No  Worker's  Compensation 
insurance 

a)  You  usually  have  a 
chance  of  collecting 
from  the  state  fund 
or  suing  your 
employer  in  court. 

b)  In  some  states  you 
can  do  both. 

c)  Whether  you  should 
take  the  benefits  or 
sue  depends  on: 

1 )  whether  your  em- 
ployer was  at 
fault, 

2)  whether  there 
were  defenses 
that  may  bar  or 
substantially 
reduce  the  amount 
you  can  recover 
in  damages. 

3)  whether  your  in- 
juries were  serious, 

4)  are  workers  com- 
pensation bene- 
fits sufficient,  and 

5)  can  the  employer 
pay  a  judgment 
if  you  win. 

d)  Generally  the  matter 
to  sue  or  not  to  sue 
should  be  discussed 
with  an  attorney. 
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Questions/Discussion 


Procedure  &  Content 


2.   Excluded  Employment  or 
Injuries 

a)  If  the  individual  or 
the  particular 
injury  is  not 
covered  by  worker's 
compensation  you  can 
sue . 

b)  If  the  injury  occurs 
outside  the  course 
of  employment,  you 
can  sue  your 
employer.  (Use  OH  #2 
to  illustrate  the 
point) 

3^   Intentional  Misconduct 
of  the  Employer 

a)   Suppose  you  and  your 
employer  disagree 
and  he/she  punches 
you  out  and  breaks 
your  nose. 

1)  Some  states  will 
let  you  sue  your 
employer  for 
deliberate  injuries 

2)  Some  states  pro- 
hibit you  from 
suing  even  in  such 
a  situation. 

3)  Some  states  will 
not  let  you  sue 
but  will  award 
additional 
workers'  compen- 
sation benefits. 

4.   The  "Dual  Capacity" 
Doctrine 


a)   You  work  for  a 

company  that  builds 
trailers  that  are 
sold  to  the  public. 
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Questions/Discussion 


Procedure  &  Content 


b)  While  using  a  company 
trailer  at  work,   a 
frame  breaks,  the 
trailer  falls  and 
you  are  injured. 

c)  Some  states  will  let 
you  sue  in  addition 
to  receiving 
workers'  compensation, 

1)  In  this  case, 
you  are  an 
employee  and  a 
consumer . 

2)  The  trailer 
company  has  a 
duty  to  the 
general  public 
to  make  a  safe 
product. 

3)  The  "dual 
capacity" 
doctrine  applies 
any  time  your 
employer  treats 
you  as  a  member 
of  the  public. 


Application: 


Have  the  members  of  the  class  divide  up  into  groups.  Ask 
each  group  to  research  a  local  workmen's  compensation  case. 
Have  each  group  discuss  the  procedure  the  worker  went 
through  to  obtain  the  compensation.  Obtain  information  from 
both  the  worker  and  the  employer  if  possible. 


Vocabulary  List  and  Terms: 

Compensation 

Beneficiary 

Surviving  Spouse 

Casual  Employment 

Employee 

Employer 

Fellow  Servant  Rule 

Work  Related  Injury 

Going  and  Coming  Rule 

Temporary  Disability 


Permanent  Disability 

Dependent 

Exclusive  Remedy 

Duel  Capacity  Doctrine 
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OM-l 


DEFINING 
DISABILITY 


PERMANENT  DISABILITY 

A  CONDITION  RESULTING  FROM  INJURY  AS  DEFINED.  AFTER 
A  WORKER  REACHED  MAXIMUM  HEALING,  IN  WHICH  A  WORKER  IS 
UNABLE  TO  RETURN  TO  WORK  IN  THE  WORKER'S  JOB  POOL  AFTER 
EXHAUSTING  ALL  OPTIONS  AS  SET  FORTH. 


PARTIAL  DISABILITY 

A  CONDITION.  AFTER  A  WORKER  HAS  REACHED  MAXIMUM 
HEALING.  IN  WHICH  A  WORKER: 

A.  HAS  A  MEDICALLY  DETERMINED  PHYSICAL  RESTRICTION 
AS  A  RESULT  OF  AN  INJURY;  AND 

B.  IS  ABLE  TO  RETURN  TO  WORK  IN  THE  WORKER'S 
JOB  POOL  BUT  SUFFERS  IMPAIRMENT  OR  PARTIAL 
WAGE  LOSS.  OR  BOTH. 


25 


un  ft/L 


EKCLUDED 

EMPLOYMENT  OR 

INJURIES 


If  an  injury  occurs  outside  the  course  of  employment 
you  may  be  able  to  sue  your  employer.  "for  instance, 

let's  say  that  your  employer  INVITES  YOU  TO  A  BASEBALL 

GAME  ON  A  Sunday.  On  the  way  to  the  game,  you  are  hurt 

IN  AN  automobile  ACCIDENT  THAT  WAS  YOUR  EMPLOYER'S 

FAULT.  Since  the  baseball  game  had  nothing  to  do  with 

YOUR  JOB,  YOU  can  SUE  YOUR  EMPLOYER  AND  HAVE  HIS  OR  HER 
AUTOMOBILE  INSURANCE  COMPANY  PAY  THE  DAMAGES." 


r 
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Part  1 
General  Provisions 

39-71-101.  Short  title.  This  chapter  may  be  cited  as  the  "Workers' 
Compensation  Act". 

History:  En.  Sec.  1,  Ch.  96,  L.  1915;  re-en.  Sec.  2816.  R.C.M.  1921;  re-en.  Sec.  2816,  R.C.M. 
1935;  amd.  Sec.  29,  Ch.  341,  L.  1969;  amd.  Sec.  86,  Ch.  23,  L.  1975;  R.C.M.  1947,  92-101(part); 
amd.  Sec.  51,  Ch.  397,  L.  1979. 

39-71-102.  Reference  to  plans.  Whenever  compensation  plan  No.  1,  2, 
or  3  is  referred  to,  such  reference  also  includes  all  other  sections  which  are 
applicable  to  the  subject  matter  of  such  reference. 

History:  En.  Sec.  1,  Ch.  96,  L.  1915;  re-en.  Sec.  2817,  R.C.M.  1921;  re-en.  Sec.  2817,  R.C.M. 
1935;  R.C.M.  1947,  92-102;  amd.  Sec.  52,  Ch.  397,  L.  1979. 

Cross-References  Compensation  plan  No.  2,  Title  39,  ch.  71. 

Compensation  plan  No.  1,  Title  39,  ch.  71,      part  22. 
part  21.  Compensation  plan  No.  3,  Title  39,  ch.  71, 

part  23. 

39-71-103.  Compensation  provisions.  The  compensation  provisions  of 
this  chapter,  whenever  referred  to,  shall  be  held  to  include  the  provisions  of 
compensation  plan  No.  1,  2,  or  3  and  all  other  sections  of  this  chapter  appli- 
cable to  the  same  or  any  part  thereof. 

History:  En.  Sec.  1,  Ch.  96,  I..  1915;  re-en.  Sec.  2818,  R.C.M.  1921;  re-en.  Sec.  2818,  R.C.M. 
1935;  R.C.M.  1947,  92-103. 

Cross-References  Compensation  plan  No.  2,  Title  39,  ch.  71, 

Compensation  plan  No.  1,  Title  39,  ch.  71,      part  22. 
part  21.  Compensation  plan  No.  3,  Title  39,  ch.  71, 

part  23. 
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891  WORKERS'  COMPENSATION  39-71-116 

39-71-104.     Repealed.  Sec.  68,  Ch.  464,  L.  1987. 

History:  En.  Sec.  24,  Ch.  96,  L.  1915;  re-en.  Sec.  2964,  R.C.M.  1921;  re-en.  Sec.  2964,  R.C.M. 
-.935;  R.C.M.  1947,  92-838. 

39-71-105.  Declaration  of  public  policy.  For  the  purposes  of  inter- 
preting and  applying  Title  39,  chapters  71  and  72,  the  following  is  the  public 
policy  of  this  state: 

(1)  It  is  an  objective  of  the  Montana  workers'  compensation  system  to 
provide,  without  regard  to  fault,  wage  supplement  and  medical  benefits  to  a 
worker  suffering  from  a  work-related  injury  or  disease.  Wage-loss  benefits  are 
not  intended  to  make  an  injured  worker  whole;  they  are  intended  to  assist  a 
worker  at  a  reasonable  cost  to  the  employer.  Within  that  hmitation,  the  wage- 
loss  benefit  should  bear  a  reasonable  relationship  to  actual  wages  lost  as  a 
result  of  a  work-related  injury  or  disease. 

(2)  A  worker's  removal  from  the  work  force  due  to  a  work-related  injury 
or  disease  has  a  negative  impact  on  the  worker,  the  worker's  family,  the 
employer,  and  the  general  public.  Therefore,  it  is  an  objective  of  the  workers' 
compensation  system  to  return  a  worker  to  work  as  soon  as  possible  after  the 
worker  has  suffered  a  work-related  injury  or  disease. 

(3)  Montana's  workers'  compensation  and  occupational  disease  insurance 
systems  are  intended  to  be  primarily  self-administering.  Claimants  should  be 
able  to  speedily  obtain  benefits,  and  employers  should  be  able  to  provide  cov- 
erage at  reasonably  constant  rates.  To  meet  these  objectives,  the  system  must 
be  designed  to  minimize  reliance  upon  lawyers  and  the  courts  to  obtain  bene- 
fits and  interpret  liabilities. 

(4)  Title  39,  chapters  71  and  72,  must  be  construed  according  to  their 
terms  and  not  liberally  in  favor  of  any  party. 

History:    En.  Sec.  1,  Ch.  464,  L.  1987. 

39-71-106  through  39-71-115  reserved. 

39-71-116.  Definitions.  Unless  the  context  otherwise  requires,  words 
and  phrases  employed  in  this  chapter  have  the  following  meanings: 

(1)  "Average  weekly  wage"  means  the  mean  weekly  earnings  of  all  employ- 
ees under  covered  employment,  as  defined  and  established  annually  by  the 
Montana  department  of  labor  and  industry.  It  is  established  at  the  nearest 
whole  dollar  number  and  must  be  adopted  by  the  division  of  workers'  com- 
pensation prior  to  July  1  of  each  year. 

(2)  "Beneficiary"  means: 

(a)  a  surviving  spouse  living  with  or  legally  entitled  to  be  supported  by  the 
deceased  at  the  time  of  injury; 

(b)  an  unmarried  child  under  the  age  of  18  years; 

(c)  an  unmarried  child  under  the  age  of  22  years  who  is  a  full-time  student 
in  an  accredited  school  or  is  enrolled  in  an  accredited  apprenticeship  program; 

(d)  an  invalid  child  over  the  age  of  18  years  who  is  dependent  upon  the 
decedent  for  support  at  the  time  of  injury; 

(e)  a  parent  who  is  dependent  upon  the  decedent  for  support  at  the  time 
of  the  injury  (however,  such  a  parent  is  a  beneficiary  only  when  no  benefici- 
ary, as  defined  in  subsections  (2)(a)  through  (2)(d)  of  this  section,  exists);  and 

(f)  a  brother  or  sister  under  the  age  of  18  years  if  dependent  upon  the 
decedent  for  support  at  the  time  of  the  injury  (however,  such  a  brother  or 
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sister  is  a  beneficiary  only  until  the  age  of  18  years  and  only  when  no  benefi- 
ciary, as  defined  in  subsections  (2)(a)  through  (2)(e)  of  this  section,  exists). 

(3)  "Casual  employment"  means  employment  not  in  the  usual  course  of 
trade,  business,  profession,  or  occupation  of  the  employer. 

(4)  "Child"  includes  a  posthumous  child,  a  dependent  stepchild,  and  a 
child  legally  adopted  prior  to  the  injury. 

(5)  "Days"  means  calendar  days,  unless  otherwise  specified. 

(6)  "Department"  means  the  department  of  labor  and  industry. 

(7)  "Division"  means  the  division  of  workers'  compensation  of  the  depart- 
ment of  labor  and  industry  provided  for  in  2-15-1702. 

(8)  "Fiscal  year"  means  the  period  of  time  between  July  1  and  the  suc- 
ceeding June  30. 

(9)  "Insurer"  means  an  employer  bound  by  compensation  plan  No.  1,  an 
insurance  company  transacting  business  under  compensation  plan  No.  2,  the 
state  compensation  insurance  fund  under  compensation  plan  No.  3,  or  the 
uninsured  employers'  fund  provided  for  in  part  5  of  this  chapter. 

(10)  "Invalid"  means  one  who  is  physically  or  mentally  incapacitated. 

(11)  "Maximum  healing"  means  the  status  reached  when  a  worker  is  as  far 
restored  medically  as  the  permanent  character  of  the  work-related  injury  will 
permit. 

(12)  "Order"  means  any  decision,  rule,  direction,  requirement,  or  standard 
of  the  division  or  any  other  determination  arrived  at  or  decision  made  by  the 
division. 

(13)  "Payroll",  "annual  payroll",  or  "annual  payroll  for  the  preceding  year" 
means  the  average  annual  payroll  of  the  employer  for  the  preceding  calendar 
year  or,  if  the  employer  shall  not  have  operated  a  sufficient  or  any  length  of 
time  during  such  calendar  year,  12  times  the  average  monthly  payroll  for  the 
current  year;  provided,  that  an  estimate  may  be  made  by  the  division  for  any 
employer  starting  in  business  where  no  average  payrolls  are  available,  such 
estimate  to  be  adjusted  by  additional  payment  by  the  employer  or  refund  by 
the  division,  as  the  case  may  actually  be,  on  December  31  of  such  current 
year. 

(14)  "Permanent  partial  disability"  means  a  condition,  after  a  worker  has 
reached  maximum  healing,  in  which  a  worker: 

(a)  has  a  medically  determined  physical  restriction  as  a  result  of  an  injury 
as  defined  in  39-71-119;  and 

(b)  is  able  to  return  to  work  in  the  worker's  job  pool  pursuant  to  one  of 
the  options  set  forth  in  39-71-1012  but  suffers  impairment  or  partial  wage 
loss,  or  both. 

(15)  "Permanent  total  disability"  means  a  condition  resulting  from  injury 
as  defined  in  this  chapter,  after  a  worker  reaches  maximum  healing,  in  which 
a  worker  is  unable  to  return  to  work  in  the  worker's  job  pool  after  exhausting 
all  options  set  forth  in  39-71-1012. 

(16)  The  term  "physician"  includes  "surgeon"  and  in  either  case  means  one 
authorized  by  law  to  practice  his  profession  in  this  state. 

(17)  The  "plant  of  the  employer"  includes  the  place  of  business  of  a  third 
person  while  the  employer  has  access  to  or  control  over  such  place  of  business 
for  the  purpose  of  carrying  on  his  usual  trade,  business,  or  occupation. 

(18)  "Public  corporation"  means  the  state  or  any  county,  municipal  corpo- 
ration, school  district,  city,  city  under  commission  form  of  government  or  spe- 
cial charter,  town,  or  village. 
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39-71-117.     Employer  defined.  "Employer"  means- 

(1)  the  state  and  each  county,  city  and  county,  city  school  district,  irri- 
gation distnct,  all  other  districts  established  by  law,  and  all  public  corpora- 
tions and  quasi-public  corporations  and  public  agencies  therein  and  every 
person,  every  prime  contractor,  and  every  firm,  voluntary  association,  and  pri- 
vate corporation,  including  any  public  service  corporation  and  including  an 
independent  contractor  who  has  any  person  in  service  under  any  appointment 
or  contract  of  hire,  expressed  or  implied,  oral  or  written,  and  the  legal  repre- 
sentative of  any  deceased  employer  or  the  receiver  or  trustee  thereof  and 

(2)  any  association,  corporation,  or  organization  that  seeks  permission  and 
mee  s  the  requirements  set  by  the  division  by  rule  for  a  group  of  individual 
employers  to  operate  as  self-insured  under  plan  No.  1  of  this  chapter 
Ch"487L.  ms''-''"'  "^  '^^-  ''  ^''-  '''•  '  •  ''''■'  «-^-^'-  •'-*'•  '^^10.lZ^a^.d.  Sec.  ,, 

39-71-118.     Employee,    worker,    and    workman    defined     (1)    The 

terms    employee",  "workman",  or  "worker"  mean- 

(a)     each  person  in  this  state,  including  a  contractor  other  than  an  inde- 

P'",tn7'°"*7''°''  ""^^  ''  '"  '^'  ''''''''  °f  ^"  employer,  as  defined  by 
J9-71-117,  under  any  appointment  or  contract  of  hire,  expressed  or  imphed 
oral  or  written  The  terms  include  aliens  and  minors,  whether  lawfully  or 
unlawfully  employed,  and  all  of  the  elected  and  appointed  paid  public  officers 
and  officers  and  members  of  boards  of  directors  of  quasi-public  or  private  co 
porations  while  rendering  actual  service  for  such  corporations  for  pay.  Casual 
employees  as  defined  by  39-71-116  are  included  as  employees  if  they  are  no 
otherwise  covered  by  workers'  compensation  and  if  an  employer  has  elected 
to  be  bound  by  the  provisions  of  the  compensation  law  for  these  casual 
ImT         "  '  "  39-71-401(2).  Household  or  domestic  service's 

tJ?\  ^  ••^"Pient  of  general  relief  who  is  performing  work  for  a  county  of 
this  state  under  the  provisions  of  53-3-303  through  53-3-305  and  any  juvenile 
performing  work  under  authorization  of  a  district  court  judge  in  a  delinquency 
prevention  or  rehabilitation  program;  ueuuquency 

(c)     a  person  receiving  on-the-job  vocational  rehabilitation  training  or  other 
on-the-job  training  under  a  state  or  federal  vocational  training  program 
whether  or  not  under  an  appointment  or  contract  of  hire  with  an  employe; 

party   Howe"ve?th'''';  '?'  "';''"  ''  "°^  ^^^^^^'"^  P^>'--^  f--  -third 
party    However,  this  subsection  does  not  apply  to  students  enrolled  in  voca- 

rnnhhV  rv,'"'i  ^'■°^'"'"''  "'  ""''^"'^  "^'^^^  ^^"^  they  are  on  the  premises  of 
a  pubhc  school  or  community  college. 
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(d)  students  enrolled  and  in  attendance  in  programs  of  vocational-tech- 
nical education  at  designated  vocational-technical  centers;  or 

(e)  an  airman  or  other  person  employed  as  a  volunteer  under  67-2-105. 

(2)  If  the  employer  is  a  partnership  or  sole  proprietorship,  such  employer 
may  elect  to  include  as  an  employee  within  the  provisions  of  this  chapter  an> 
member  of  such  partnership  or  the  owner  of  the  sole  proprietorship  devoting 
full  time  to  the  partnership  or  proprietorship  business.  In  the  event  of  such 
election,  the  employer  must  serve  upon  the  employer's  insurer  written  notice 
naming  the  partners  or  sole  proprietor  to  be  covered,  and  no  partner  or  sole 
proprietor  shall  be  deemed  an  employee  within  this  chapter  until  such  notice 
has  been  given.  For  premium  ratemaking  and  for  the  determination  of  weekly 
wage  for  weekly  compensation  benefits,  the  insurance  carrier  shall  assume  a 
salary  or  wage  of  such  electing  employee  to  be  not  less  than  .$900  a  month 
and  not  more  than  1  'A  times  the  average  weekly  wage  as  defined  in  this 
chapter. 

Historj:  En.  Sec.  6,  Ch.  96,  L.  1915;  re-en.  Sec.  2863.  R.C.M.  1921;  amd.  Sec.  3.  Ch.  121, 
L.  1925;  amd.  Sec.  1,  Ch.  139,  L.  1931;  re-en.  Sec.  2863,  R.C.M.  1935;  amd.  Sec.  3,  Ch.  88,  L. 
1945;  amd.  Sec.  1,  Ch.  153,  L.  1963;  amd.  Sec.  1,  Ch.  308,  L.  1971;  amd.  .Sec.  I,  Ch.  -44,  L.  1975; 
amd.  Sec.  1,  Ch.  281,  L.  1977;  R.C.M.  1947,  92-411;  amd.  Sec.  1.  Ch.  21,  L.  1981;  amd.  Sec. 
2,  Ch.  336.  L.  1985;  amd.  Sec.  20,  C  h.  670,  L.  1985;  amd.  Sec.  96,  Ch.  370.  L.  1987;  amd.  Sec. 
67,  Ch.  464,  L.  1987;  amd.  Sec.  25,  Ch.  658,  L.  1987. 

Compiler's  Comments  Chapter  464  in  (l)(a)  deleted  subsection  refer- 

J987 /Amendments,  Chapter  370  in  (l)(d)  sub-  ence  to  39-71-116. 

stituted  "state  superintendent  of  public  instruc-  Chapter  G58  in  (l)(d),  after  "education", 

tion"  for  "state  board  of  public  education".  deleted  "approved  by  the  state  board  of  public 

Chapter  370  made  this  change  to  clarify  that  the  education"  and  before  "vocational-technical" 

State  Superintendent  gave  approval  under  the  deleted  "postsecondary". 
former  law.  Chapter  658  transferred  governance 

of  the  vocational-technical  centers  to  the  Board  Cross-References 

of  Regents,  so  the  Ch.  370  amendment  has  not  "Independent  contractor"  defined.  39-71-120. 
been  codified. 

39-71-119.  Injury  and  accident  defined.  (1)  "Injury"  or  "injured" 
means: 

(a)  internal  or  external  physical  harm  to  the  body; 

(b)  damage  to  prosthetic  devices  or  appliances,  except  for  damage  to  eye- 
glasses, contact  lenses,  dentures,  or  hearing  aids;  or 

(c)  death. 

(2)  An  injury  is  caused  by  an  accident.  An  accident  is: 

(a)  an  unexpected  traumatic  incident  or  unusual  strain; 

(b)  identifiable  by  time  and  place  of  occurrence; 

(c)  identifiable  by  member  or  part  of  the  body  affected;  and 

(d)  caused  by  a  specific  event  on  a  single  day  or  during  a  single  work  shift. 

(3)  "Injury"  or  "injured"  does  not  mean  a  physical  or  mental  condition 
arising  from: 

(a)  emotional  or  mental  stress;  or 

(b)  a  nonphysical  stimulus  or  activity. 

(4)  "Injury"  or  "injured"  does  not  include  a  disease  that  is  not  caused  by 
an  accident. 

(5)  A  cardiovascular,  pulmonary,  respiratory,  or  other  disease, 
cerebrova-scular  accident,  or  myocardial  infarction  suffered  by  a  worker  is  an 

injury  only  if  the  accident  is  the  primary  cause  of  the  physical  harm  in  rela- 
tion to  other  factors  contributing  to  the  physical  harm. 
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FAMILY  LAW  ADULT  UNITS 
Unit:   Employinent  Law 
Lesson  No.  3;   Employee  Rights  When  Fired  or  Laid  Off 


Need : 


Many  things  can  happen  that  might  cause  an  employee  to  lose 
his/her  job.  The  business  may  terminate  their  operation, 
business  may  slow  down  to  the  point  that  employees  must  be 
laid  off  or  one  may  be  laid  off  because  of  his/her  inability 
to  perform  the  job.  Just  because  a  person  loses  a  job  does 
not  necessarily  mean  one  loses  all  rights.  m  fact,  if 
are  laid  off,  a  whole  new  set  of  rights  may  apply. 


you 
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of  Labor 
Helena , 


Objective: 


Given  a  situation  in  which  one  of  the  students  is  terminated 
or  laid  off  from  a  job,  he/she  will  be  able  to  exercise   their 
rights  as  an  unemployed  worker. 

Interest  Approach: 

Assume  you   are  the  main  wage  earner  of  the   family.    Also 
assume  that  there  are  two  children  in  the  elementary  grades 
Discuss  the  impact  of  losing  your  job  in  such  a  situation. 

?-!!!^°!l^^^!!!!^^^°"  Procedure  &  Content 

What  fact  should  one  a.   Remember,  one  cannot  be 

remember  if  he/she  is  fired.         fired  because  of  race, 

color,  national  origin,  sex, 
or  religious  beliefs. 
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Question/Discussion 


Procedure  &  Content 


2. 


Should  you  lose  your  job 
because  of  the  above 
conditions,  you  have  a 
right  to  bring  action 
against  the  employer. 

If  you  are  terminated 
for  a  legal  reason  you 
still  may  be  able  to 
collect  unemployment 
insurance . 


3.   In  the  event  you  are  a 
part  of  a  union  you  may 
have  some  rights  to  job 
security,  reinstatement 
or  benefits. 


How  can  a  worker  benefit  from 
Unemployment  Insurance? 


Assume  you  have  been  termin- 
ated through  no  fault  of 
your  own.   For  instance, 
business  was  slow  and  you 
did  nothing  wrong.   You  were 
not  guilty  of  breaking  rules 
and  were  considered  a  good 
worker.   Do  you  have  any 
rights? 


1.  You  are  entitled  to  un- 
employment benefits  if 
you  have  worked  long 
enough  at  the  job. 

2.  Even  if  eligible,  unem- 
ployment benefits  will 
not  replace  your 
earnings  in  full. 

3.  Remember,  you  can  only 
collect  unemployment  in- 
surance if  you  work  for 
someone  else.   Self- 
employed  persons  cannot 
collect . 

B.   There  are  certain  criteria  a 
worker  must  meet  to  collect 
unemployment  insurance. 

1.   You  can  not  collect  if 
you  voluntarily  quit 
your  job. 
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Question/Discussion 


Procedure  &  Content 


2.  If  your  employer  coerced 
you  into  quitting,  you  may 
be  able  to  collect. 

3.  Unemployment  benefits 
may  be  available  if  one 
must  quit  a  job  for 
health  reasons. 


What  happens  if  your  claim 
for  unemployment  insurance 
is  turned  down? 


4.  Generally,  you  must  be 
out  of  work  for  at  least 
one  week  before  you  are 
eligible  for  benefits. 

5.  Normally,  benefits  can 
last  up  to  26  weeks. 
This  may  be  extended  up 
to  1 3  more  weeks  if  un- 
employment rates  are 
exceptionally  high  in 
the  area. 

6.  Unemployment  benefits 
usually  stop  when  you  go 
back  to  work.   A  few 
states  give  reduced 
benefits  if  one  takes  a 
part-time  job. 

The  unemployment  office  may 
turn  you  down  if  they  feel 
the  employer  had  cause  to 
fire  you.   You  disagree  - 
what  can  you  do? 

1.  The  procedure  varies 
from  state  to  state. 

2.  Usually  you  are  entitled 
to  an  administrative 
hearing  in  front  of 
someone  not  involved  in 
the  original  denial. 

3.  You  may  have  an  attorney 
at  this  informal  hearing 
where  you  present  your 
case. 

4.  If  your  appeal  is  still 
denied  you  may  be  able 
to  sue  in  court. 
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Question/Discussion  Procedure  &  Content 

What  responsibility  does  the     A.   By  law,  the  employee  cannot 
worker  have  while  receiving  simply  sit  back  and  draw 

unemployment  insurance?  the  unemployment  check. 

1.  The  worker  has  to  make 
an  effort  to  find  a  job. 

2.  If  not,  the  benefits  can 
be  stopped. 

3.  Usually  the  worker  must 
report  to  the  unemploy- 
ment office  once  a  week 
to  check  the  job  list. 

4.  What  happens  if  you  are 
offered  a  job  and  turn 
it  down? 

a)  Your  benefits  may  be 
cut  off. 

b)  This  is  assuming  your 
education  and  skills 
were  appropriate  for 
the  job. 

What  can  happen  in  case  of       A.   There  are  many  valid  reasons 
retaliating  and  wrongful  why  a  worker  might  lose  his/ 

discharge  of  an  employee?  her  job. 

1.  Stealing  from  the  busi- 
ness . 

2.  Poor  worker  performance. 

3.  An  habitual  habit  of 
being  late  for  work. 

4.  Business  is  so  slow  em- 
ployees must  be  laid  off 
to  save  the  business. 

B.   Suppose  an  employee  doesn't 
have  a  good  reason  for 
firing  a  worker  (without 
cause )  . 

1.   If  you  have  an  employ- 
ment contract  guaran- 
teeing your  job  for  a 
period  of  time,  the 
employer  must  pay  you 
wages  and  benefits. 
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Question/Discussion 


Procedure  &  Content 


You  have  worked  for  the 
business  for  a  long 
time.   Suddenly  for  no 
reason  you  are  told  you 
are  fired.   You  have 
always  been  a  good 
worker.   What  rights  do 
you  have? 

a)  Traditionally  it  has 
been  the  right  of  the 
employer  to  discharge 
you  at  any  time  with 
or  without  reason  as 
long  as  it  is  not  for 
an  impermissible  one. 


Does  the  "at  will"  employee 
have  any  protection? 


b)  You  are  an  "at  will" 
employee  which  means 
you  can  be  fired  at 
the  will  of  the 
employer . 

In  recent  years  the  courts 
have  placed  limits  on  the 
right  to  fire  "at  will"  em- 
ployees.  There  are  a  number 
of  reasons  an  employer  can  be 
sued  for  wrongful  discharge. 
You  cannot  be  fired  for: 


1.  Filing  a  worker's  compen- 
sation claim, 

2.  Filing  a  complaint  of 
unlawful  discrimination 
or  sexual  harassment, 

3.  Filing  a  complaint  for 
unsafe  working  conditions, 

4.  Refusing  to  participate 
in  illegal  activities  or 
to  commit  perjury, 

5.  Reporting  criminal  acts 
of  your  fellow  workers 
or  employer,  or 
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Question/Discussion 


Procedure  &  Content 


6.   Reporting  to  the  health 
department  that  your 
employer  is  selling 
tainted  food  (food 
service  workers). 

B.   Your  employer  cannot  fire 
you  just  before  retirement 
to  avoid  paying  your 
pension  or  retirement 
benefits . 


What  should  the  worker  do 

in  case  of  wrongful  discharge? 


This  is  an  area  of  employ- 
ment law  that  has  not  been 
fully  developed  through  the 
courts.   You  should  consult 
an  attorney  as  soon  as 
possible. 

1.  Filing  a  complain  with 
the  Equal  Opportunity 
Employment  Commission  is 
in  order. 

2.  Notify  your  union  if  you 
belong  to  one. 

3.  If  you  win  your  case  you 
may  be  able  to  recover 
wages  and  benefits. 

4.  One  thing  you  should  do 
after  being  unjustly 
fired  is  to  try  to  find 
a  comparable  job. 

a)  You  don't  have  to 
accept  just  any  job. 

b)  The  job  must  be 
similar  in  skill  re- 
quirement. 

c)  If  you  make  no 
attempt  to  locate  a 
new  job,  you  may  not 
be  able  to  recover 
damages  from  your 
former  employer  or 
the  damages  may  be 
greatly  reduced. 
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Application; 

Give  the  students  an  opportunity  to  review  the  termination 
case  shown  on  OH  #2.   Ask  the  students  to  render  a  judgment 
and  justify  their  reasoning. 

"Courts  in  several  states  have  recently  recognized  your 
right  to  sue  your  employer  for  wrongful  discharge  in  this 
situation.   You  relied  on  the  company's  representations  of 
job  security,  and  it  is  only  fair  that  it  be  held  to  its 
word.   (Unfortunately,  the  effect  of  these  rulings  may  be 
short  lived.   Many  companies  are  revising  their  hiring 
procedures  and  personnel  manuals  to  remove  any  reference  to 
"long-term"  employment  and  the  like  so  their  right  to 
terminate  at-will  employees  is  not  jeopardized.) 

Vocabulary  List  and  Terms: 

Unemployment  Insurance 
Retaliatory 
Employment  contract 
Collective  bargaining 
Fire-at-will  employee 
Wrongful  discharge 
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OH  -1 


►  >*•  "^  " '»r-^*««»W,  "ir  t 


AN  AT-WILL 
EMPLOYEE  IS 
TERMINATED 


"Suppose  that  you're  an  at-will  employee  and  have  been 
working  at  your  job  for  a  number  of  years,  and  your 
employer  fires  you  for  no  reason.  you  had  planned  on 

STAYING  WITH  THE  COMPANY  UNTIL  YOU  RETIRED.   In  FACT, 
YOU  WERE  TOLD  A  NUMBER  OF  TIMES  THAT  YOUR  JOB  WAS 
GUARANTEED  AS  LONG  AS  YOU  DID  IT  WELL  (WHICH  YOU  HAVE) . 
The  PERSONNEL  HANDBOOK  THE  COMPANY  GAVE  YOU  EVEN  STATES 
THAT  ALL  EMPLOYEES  CAN  LOOK  FORWARD  TO  "lONG  TERM  EM- 
PLOYMENT" AND  WILL  ONLY  BE  FIRED  FOR  JUST  CAUSE,   CaN 
YOU  SUE  YOUR  EMPLOYER  FOR  WRONGFUL  DISCHARGE?" 


-^q 
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Part  1 
General  Provisions 

39-51-101.     Short  title.  This  chapter  shall  be  known  and  may  be  cited 
as  the  "Unemployment  Insurance  Law". 
History:    En.  Sec.  1,  Ch.  137,  L.  1937;  R.C.M.  1947,  87-101;  amd.  Sec.  1,  Ch.  57,  L.  1979. 

39-51-102.  Declaration  of  state  public  policy.  As  a  guide  to  the 
mterpretation  and  application  of  this  chapter,  the  public  policy  of  this  state 
is  declared  to  be  as  follows: 

(1)  Economic  insecurity  due  to  unemployment  is  a  serious  menace  to  the 
health,  morals,  and  welfare  of  the  people  of  this  state. 

(2)  Involuntary  unemployment  is,  therefore,  a  subject  of  general  interest 
and  concern  which  requires  appropriate  action  by  the  legislature  to  prevent 
Its  spread  and  to  lighten  its  burden  which  now  so  often  falls  with  crushing 
force  upon  the  unemployed  worker  and  his  family.  The  achievement  of  social 
security  requires  protection  against  this  greatest  hazard  of  our  economic  life. 
This  can  be  provided  by  encouraging  employers  to  provide  more  stable 
employment  and  by  the  systematic  accumulation  of  funds  during  periods  of 

employment  to  provide  benefits  for  periods  of  unemployment,  thus  maintain- 
ing purchasing  power  and  limiting  the  serious  social  consequences  of  poor 
relief  assistance- 

(3)  The  legislature,  therefore,  declares  that  in  its  considered  judgment  the 
public  good  and  the  general  welfare  of  the  citizens  of  this  state  require  the 
enactment  of  this  measure  under  the  police  powers  of  the  state  for  the  com- 
pulsory setting  aside  of  unemployment  reserves  to  be  used  for  the  benefit  of 
persons  unemployed  through  no  fault  of  their  own. 

Hislory:    En.  Sec.  2,  Ch.  137,  L.  1937;  R.C.M.  1947,  87-102. 
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on  account  of;  in  (18)(b)(i)(B),  after  "disabil-  Chapter  370  in  (11),  near  middle  after  "are 

ity",  inserted  present  language;  and  made  minor  required",    inserted   "to   be    paid";    and    made 

changes  in  phraseology.  minor  change  in  grammar. 
Chapter  314  inserted  (14). 

39-51-202.     Employer  defined.  "Employer"  means: 

(1)  any  employing  unit  whose  total  annual  payroll  within  either  the  cur- 
rent or  preceding  calendar  year  exceeds  the  sum  of  $1,000; 

(2)  any  individual  or  employing  unit  which  acquired  the  organization, 
trade,  or  business  or  substantially  all  of  the  assets  thereof  of  another  which 
at  the  time  of  such  acquisition  was  an  employer  subject  to  this  chapter; 

(3)  any  individual  or  employing  unit  which  acquired  the  organization, 
trade,  or  business  or  substantially  all  the  assets  thereof  of  another  employing 
unit  not  an  employer  subject  to  this  chapter  and  which,  if  subsequent  to  such 
acquisition  it  were  treated  as  a  single  unit  with  such  other  employing  unit, 
would  be  an  employer  under  subsection  (1)  of  this  section; 

(4)  any  employing  unit  not  an  employer  by  reason  of  any  other  subsection 
of  this  section  for  which,  within  either  the  current  or  preceding  calendar  year, 
service  is  or  was  performed  with  respect  to  which  such  employing  unit  is  lia- 
ble for  any  federal  tax  against  which  credit  may  be  taken  for  contributions 
paid  into  a  state  unemployment  fund  or  an  employing  unit  which,  as  a  condi- 
tion for  approval  of  this  chapter  for  full  tax  credit  against  the  tax  imposed 
by  the  Federal  Unemployment  Tax  Act,  is  required  pursuant  to  such  act  to 
be  an  employer  under  this  chapter; 

(5)  any  employing  unit  which,  having  become  an  employer  under  subsec- 
tion (1),  (2),  (3),  or  (4)  has  not,  under  39-51-1101,  ceased  to  be  an  employer 
subject  to  this  chapter;  or 

(6)  for  the  effective  period  of  its  election  pursuant  to  39-51-1102,  any 
other  employing  unit  which  has  elected  to  become  fully  subject  to  this  chap- 
ter. 

History;  En.  Subd.  (a)  to  (m).  Sec.  19,  Ch.  137,  L.  1937;  amd.  Sec.  6,  Ch.  137,  L.  1939:  amd. 
Sec.  10,  Ch.  164,  L.  1941;  amd.  Sec.  5,  Ch.  233,  L.  1943;  amd.  Sec.  1,  Ch.  160,  L.  1953;  amd. 
Sec.  9,  Ch.  164,  L.  1955;  amd.  Sec.  11,  Ch.  171,  L.  1957;  amd.  Sec.  1,  Ch.  177,  L.  1959;  amd. 
Sec.  1,  Ch.  178,  L.  1959;  amd.  Sec.  2,  Ch.  84,  L.  1965;  amd.  Sec.  2,  Ch.  37,  L.  1969;  amd.  Sec. 
1,  Ch.  411,  L.  1971;  amd.  -Sec.  I,  Ch.  159,  L.  1973;  amd.  Sec.  I,  Ch.  404,  L.  1973;  amd.  Sec. 
3,  Ch.  323.  L.  1975;  amd.  Sec.  1,  Ch.  523,  L.  1977;  R.C.M.  1947,  87-148(part);  amd.  Sec.  37,  Ch. 
397,  L.  1979;  amd.  Sec.  2,  Ch.  125,  L.  1985. 

Cross-References  "Employing  unit"  defined,  39-51-201. 

"Annual  payroll"  defined,  39-51-201.  "Fund"  defined,  39-51-201. 

"Contributions"  defined,  39-51-201. 

39-51-203.  Employment  defined.  (1)  "Employment",  subject  to  other 
provisions  of  this  section,  means  service  by  an  individual  or  by  an  officer  of 
a  corporation,  including  service  in  interstate  commerce,  performed  for  wages 
or  under  any  contract  of  hire,  written  or  oral,  express  or  implied. 

(2)  (a)  The  term  "employment"  includes  an  individual's  entire  service  per- 
formed within  or  both  within  and  without  this  state  if: 

(i)     the  service  is  localized  in  this  state;  or 

(ii)  the  service  is  not  localized  in  any  state  but  some  of  the  service  is  per- 
formed in  this  state  and: 

(A)  the  base  of  operations  or,  if  there  is  no  base  of  operations,  then  the 
place  from  which  such  service  is  directed  or  controlled,  is  in  this  state;  or 
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(B)  the  base  of  operations  or  place  from  which  such  service  is  directed  or 
controlled  is  not  in  any  state  in  which  some  part  of  the  service  is  performed, 
but  the  individual's  residence  is  in  this  state. 

(b)     Service  is  considered  to  be  localized  within  a  state  if: 
(i)     the  service  is  performed  entirely  within  such  state;  or 
(ii)  the  service  is  performed  both  within  and  without  such  state,  but  the 
service  performed  without  such  state  is  incidental  to  the  individual's  service 
within  the  state,  for  example,  is  temporary  or  transitory  in  nature  or  consists 
of  isolated  transactions. 

(3)  Service  not  covered  under  subsection  (2)  of  this  section  and  performed 
entirely  without  this  state  with  respect  to  no  part  of  which  contributions  are 
required  and  paid  under  an  unemployment  insurance  law  of  any  other  state 
or  of  the  federal  government  is  considered  to  be  employment  subject  to  this 
chapter  if  the  individual  performing  such  services  is  a  resident  of  this  state 
and  the  department  approves  the  election  of  the  employing  unit  for  whom 
such  services  are  performed  that  the  entire  service  of  such  individual  is  con- 
sidered to  be  employment  subject  to  this  chapter. 

(4)  Service  performed  by  an  individual  for  wages  is  considered  to  be 
employment  subject  to  this  chapter  unless  and  until  it  is  shown  to  the  satis- 
faction of  the  department  that  the  individual  is  an  independent  contractor. 

(5)  The  term  "employment"  includes  service  performed  by  an  individual  in 
the  employ  of  this  state  or  any  of  its  instrumentalities  (or  in  the  employ  of 
this  state  and  one  or  more  other  states  or  their  instrumentalities)  for  a  hospi- 
tal or  institution  of  higher  education  located  in  this  state.  The  term  "employ- 
ment" includes  service  performed  by  all  individuals,  including  without 
limitations  those  individuals  who  work  for  the  state  of  Montana,  its  universi- 
ties, any  of  its  colleges,  public  schools,  components  or  units  thereof,  or  any 
local  government  unit  and  one  or  more  other  states  or  their  instrumentalities 
or  political  subdivisions  whose  services  are  compensated  by  salary  or  wages. 

(6)  The  term  "employment"  includes  service  performed  by  an  individual  in 
the  employ  of  a  religious,  charitable,  scientific,  literary,  or  educational  orga- 
nization. 

(7)  (a)  The  term  "employment"  includes  the  service  of  an  individual  who 
is  a  citizen  of  the  United  States  performed  outside  the  United  States,  except 
in  Canada,  in  the  employ  of  an  American  employer,  other  than  service  which 
is  considered  employment  under  the  provisions  of  subsection  (2)  of  this 
section  or  the  parallel  provisions  of  another  state's  law,  if: 

(i)  the  employer's  principal  place  of  business  in  the  United  States  is 
located  in  this  state; 

(ii)  the  employer  has  no  place  of  business  in  the  United  States,  but: 

(A)  the  employer  is  an  individual  who  is  a  resident  of  this  state; 

(B)  the  employer  is  a  corporation  which  is  organized  under  the  laws  of 
this  state;  or 

(C)  the  employer  is  a  partnership  or  a  trust  and  the  number  of  the  part- 
ners or  trustees  who  are  residents  of  this  state  is  greater  than  the  number 
who  are  residents  of  any  other  state;  or 

(iii)  none  of  the  criteria  of  sections  (7)(a)(i)  and  (7)(a)(ii)  of  this  subsection 
are  met  but  the  employer  has  elected  coverage  in  this  state  or,  the  employer 
having  failed  to  elect  coverage  in  any  state,  the  individual  has  filed  a  claim 
for  benefits  based  on  such  service  under  the  law  of  this  state. 
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(b)  An  "American  employer",  for  purposes  of  this  subsection,  means  a 
person  who  is: 

(i)     an  individual  who  is  a  resident  of  the  United  States; 

(ii)  a  partnership  if  two-thirds  or  more  of  the  partners  are  residents  of  the 
United  States; 

(iii)  a  trust  if  all  of  the  trustees  are  residents  of  the  United  States;  or 

(iv)  a  corporation  organized  under  the  laws  of  the  United  States  or  of  any 
state. 

(8)  Agricultural  labor  exempted  under  39-51-204  is  considered  employment 
■vhenever  the  employing  unit  pays  $20,000  or  more  in  cash  to  workers  for 
agricultural  labor  in  any  quarter  in  the  current  or  preceding  calendar  year  or 
c-mploys  10  or  more  workers  in  agricultural  labor  on  20  days  in  20  different 
weeks  during  the  current  or  preceding  calendar  year.  If  an  employer  is  other- 
■vise  subject  to  the  chapter  and  has  agricultural  employment,  all  employees 
are  covered  under  the  chapter  regardless  of  the  amount  of  money  expended 
for  agricultural  purposes.  When  the  otherwise  subject  wages  are  paid  by  the 
employing  unit  for  the  purpose  of  providing  outfitter  and  guide  services,  the 
agricultural  wages  are  not  covered. 

(9)  Domestic  service  exempted  under  39-51-204(l)(b)  is  considered 
employment  whenever  the  employing  unit  pays  $1,000  or  more  in  cash  for 
domestic  service  in  any  quarter  during  the  current  or  preceding  calendar  year. 
If  an  employer  is  otherwise  subject  to  the  chapter  and  has  domestic  employ- 
ment, all  employees  are  covered  under  the  chapter  regardless  of  the  amount 
of  money  expended  for  domestic  purposes. 

Historv:  En.  Subd.  (a)  to  (m).  Sec.  19,  Ch.  137,  I..  1937;  amd.  Sec.  6.  Ch.  137,  L.  1939;  amd. 
Sec.  10,  Ch.  164.  L.  1941;  amd.  Sec.  5,  Ch.  233,  L.  1943;  amd.  .Sec.  I,  Ch.  IbO,  L.  1V53;  amd. 
Sec.  9,  Ch.  164,  L.  1955;  amd.  Sec.  11,  Ch.  171,  L.  1957;  amd.  Sec.  1,  Ch.  177,  L.  1959;  amd. 
Sec.  1,  Ch.  178,  L.  1959;  amd.  Sec.  2,  Ch.  84,  L.  1965;  amd.  Sec.  2,  Ch.  37,  L.  1969;  amd.  Sec. 
1,  Ch.  411,  L.  1971;  amd.  Sec.  1,  Ch.  159,  L.  1973;  amd.  Sec.  1,  Ch.  404,  L.  1973;  amd.  Sec. 
3,  Ch.  323,  L.  1975;  amd.  Sec.  1,  Ch.  523,  L.  1977;  R.C.M.  1947,  87-148(part);  amd.  Sec.  2.  Ch. 
57,  L.  1979;  amd.  Sec.  38,  Ch.  397,  L.  1979;  amd.  Sec.  1,  Ch.  349,  L.  1981;  amd.  Sec.  2,  Ch. 
234,  L.  1987;  amd.  Sec.  2,  Ch.  314,  L.  1987. 

Compiler's  Comments  side  of  all  the  places  of  business  of  the  enterprise 

1987  Amendments:  Chapter  234  throughout  for  which  such  service  is  performed;  and 
section  deleted  "after  December  31,  1971";  in  (c)     such  individual  is  customarily  engaged  in 
(5),  after  "performed",  deleted  "after  July  1,  an  independently  established  trade,  occupation, 
1975";  in  (8)  and  (9),  after  "employment",  profession,  or  business", 
deleted  "subject  to  this  chapter  effective  Janu- 
ary 1,  1978";  at  end  of  (8)  inserted  third  sen-  Cross-References 
tence;  and  made  minor  changes  in  phraseology.  "Benefits"  defined.  3951-201. 

Chapter  314  at  end  of  (4),  after  "that",  substi-  "Contributions"  defined.  39-51-201. 

tuted  "the  individual  is  an  independent  contrac-  "Department"  defined,  39-51-201. 

lor"  for  "(a)     such  individual  has  been  and  will  "Employing  unit"  defined,  39-51-201. 

continue  to  be   free   from  control  or  direction  "Hospital"  defined,  ,39-51-201. 

over  the  performance   of  such  services,   both  "Institution  of  higher  education"  defined, 

under  his  contract  and  in  fact;  39-51-201. 

(b)     such  service  is  either  outside  the  usual  "State"  defined.  39-51-201. 

course  of  the  business  for  which  such  service  is  "Wages"  defined,  39-51-201. 

performed  or  that  such  service  is  performed  out-  "Week"  defined,  39-51-201. 

39-51-204.  Exclusions  from  definition  of  employment.  (1)  The  term 
"employment"  does  not  include: 

(a)  agricultural  labor,  except  as  provided  in  39-51-203(8); 

(b)  domestic  service  in  a  private  home,  local  college  club,  or  local  chapter 
of  a  college  fraternity  or  sorority,  except  as  provided  in  39-51-203(9); 
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(c)  service  performed  as  an  officer  or  member  of  the  crew  of  a  vessel  on 
the  navigable  waters  of  the  United  States; 

(d)  service  performed  by  an  individual  in  the  employ  of  that  individual's 
son,  daughter,  or  spouse  and  service  performed  by  a  child  under  the  age  of 
21  in  the  employ  of  the  child's  father  or  mother; 

(e)  service  performed  in  the  employ  of  any  other  state  or  its  political  sub- 
divisions or  of  the  United  States  government  or  of  an  instrumentality  of  any 
other  state  or  states  or  their  political  subdivisions  or  of  the  United  States, 
except  that  national  banks  organized  under  the  national  banking  law  shall  not 
be  entitled  to  exemption  under  this  subsection  and  shall  be  subject  to  this 
chapter  the  same  as  state  banks,  provided  that  such  service  is  excluded  from 
employment  as  defined  in  the  Federal  Unemployment  Tax  Act  by  section 
3306(c)(7)  of  that  act; 

(f)  service  with  respect  to  which  unemployment  insurance  is  payable 
under  an  unemployment  insurance  system  established  by  an  act  of  congress, 
provided  that  the  department  must  enter  into  agreements  with  the  proper 
agencies  under  such  act  of  congress,  which  agreements  shall  become  effective 
in  the  manner  prescribed  in  the  Montana  Administrative  Procedure  Act  for 
the  adoption  of  rules,  to  provide  reciprocal  treatment  to  individuals  who  have, 
after  acquiring  potential  rights  to  benefits  under  this  chapter,  acquired  rights 
to  unemployment  insurance  under  such  act  of  congress  or  who  have,  after 
acquiring  potential  rights  to  unemployment  insurance  under  such  act  of  con- 
gress, acquired  rights  to  benefits  under  this  chapter; 

(g)  services  performed  in  the  delivery  and  distribution  of  newspapers  or 
shopping  news  from  house  to  house  and  business  establishments  by  an  indi- 
vidual under  the  age  of  18  years,  but  not  including  the  delivery  or  distribution 
to  any  point  or  points  for  subsequent  delivery  or  distribution; 

(h)  services  performed  by  real  estate,  securities,  and  insurance  salespeople 
paid  solely  by  commissions  and  without  guarantee  of  minimum  earnings; 

(i)  service  performed  in  the  employ  of  a  school,  college,  or  university  if 
such  service  is  performed  by  a  student  who  is  enrolled  and  is  regularly  attend- 
ing classes  at  such  school,  college,  or  university  or  by  the  spouse  of  such  a 
student  if  such  spouse  is  advised,  at  the  time  such  spouse  commences  to  per- 
form such  service,  that  the  employment  of  such  spouse  to  perform  such  ser- 
vice is  provided  under  a  program  to  provide  financial  assistance  to  such 
student  by  such  school,  college,  or  university  and  such  employment  will  not 
be  covered  by  any  program  of  unemployment  insurance; 

(j)  service  performed  by  an  individual  who  is  enrolled  at  a  nonprofit  or 
public  educational  institution,  which  normally  maintains  a  regular  faculty  and 
curriculum  and  normally  has  a  regularly  organized  body  of  students  in  attend- 
ance at  the  place  where  its  educational  activities  are  carried  on,  as  a  student 
in  a  full-time  program  taken  for  credit  at  such  institution  which  combines 
academic  instruction  with  work  experience  if  such  service  is  an  integral  part 
of  such  program  and  such  institution  has  so  certified  to  the  employer,  except 
that  this  subsection  shall  not  apply  to  service  performed  in  a  program  estab- 
Hshed  for  or  on  behalf  of  an  employer  or  group  of  employers; 

(k)  service  performed  in  the  employ  of  a  hospital  if  such  service  is  per- 
formed by  a  patient  of  the  hospital; 

(1)  services  performed  by  a  cosmetologist  who  is  licensed  under  Title  37, 
chapter  31,  or  a  barber  who  is  licensed  under  Title  37,  chapter  30,  and  who 
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has  acknowledged  in  writing  that  he  is  not  covered  by  unemployment  insur- 
ance and  workers'  compensation  and  who  contracts  with  a  cosmetological 
establishment  as  defined  in  37-31-101  or  a  barbershop  as  defined  in 
37-30-101,  which  contract  shall  show  the  cosmetologist  or  barber  is  free  from 
all  control  and  direction  of  the  owner  in  the  contract  and  in  fact;  receives 
payment  for  services  from  his  or  her  individual  clientele;  leases,  rents,  or  fur- 
nishes all  of  his  or  her  own  equipment,  skills,  or  knowledge;  and  whose  con- 
tract gives  rise  to  an  action  for  breach  of  contract  in  the  event  of  contract 
termination  (the  existence  of  a  single  license  for  the  cosmetological  establish- 
ment or  barbershop  shall  not  be  construed  as  a  lack  of  freedom  from  control 
or  direction  under  this  subsection);  or 

(m)  casual  labor  not  in  the  course  of  an  employer's  trade  or  business  per- 
formed in  any  calendar  quarter,  unless  the  cash  remuneration  paid  for  such 
service  is  $50  or  more  and  such  service  is  performed  by  an  individual  who  is 
regularly  employed  by  such  employer  to  perform  such  service.  "Regularly 
employed"  means  the  services  are  performed  during  at  least  24  days  in  the 
same  quarter. 

(2)  "Employment"  does  not  include  elected  public  officials. 

(3)  For  the  purposes  of  39-51-203(6),  the  term  "employment"  does  not 
apply  to  service  performed: 

(a)  in  the  employ  of  a  church  or  convention  or  association  of  churches  or 
an  organization  which  is  operated  primarily  for  religious  purposes  and  which 
is  operated,  supervised,  controlled,  or  principally  supported  by  a  church  or 
convention  or  association  of  churches; 

(b)  by  a  duly  ordained,  commissioned,  or  licensed  minister  of  a  church  in 
the  exercise  of  the  church's  ministry  or  by  a  member  of  a  religious  order  in 
the  exercise  of  duties  required  by  such  order; 

(c)  in  a  facility  conducted  for  the  purpose  of  carrying  out  a  program  of 
rehabilitation  for  individuals  whose  earning  capacity  is  impaired  by  age  or 
physical  or  mental  deficiency  or  injury  or  providing  remunerative  work  for 
individuals  who,  because  of  their  impaired  physical  or  mental  capacity,  cannot 
be  readily  absorbed  in  the  competitive  labor  market  by  an  individual  receiving 
such  rehabilitation  or  remunerative  work; 

(d)  as  part  of  an  unemployment  work-relief  or  work-training  program 
assisted  or  financed  in  whole  or  in  part  by  a  federal  agency  or  any  agency  of 
a  state  or  political  subdivision  thereof  by  an  individual  receiving  such  work 
relief  or  work  training;  or 

(e)  for  a  state  prison  or  other  state  correctional  or  custodial  institution  by 
an  inmate  of  that  institution. 

History:  En.  Subd.  (a)  to  (m).  Sec.  19,  Ch.  137,  L.  1937;  anid.  Sec.  6,  Ch.  137,  L.  1939;  amd. 
•Sec.  10,  Ch.  164.  L.  1941;  amd.  Sec.  5,  Ch.  233,  L.  1943;  amd.  Sec.  1,  Ch.  160,  L.  1953;  amd. 
Sec.  9,  Ch.  164,  L.  1955;  amd.  Sec.  11,  Ch.  171,  L.  1957;  amd.  Sec.  1.  Ch.  177,  L.  1959;  amd. 
Sec.  1,  Ch.  178,  L.  1959;  amd.  Sec.  2.  Ch.  84,  L.  1965;  amd.  Sec.  2,  Ch.  37,  L.  1969;  amd.  Sec. 
1,  Ch.  411,  L.  1971;  amd.  Sec.  1,  Ch.  159,  L.  1973;  amd.  Sec.  1,  Ch.  404.  L.  1973;  amd.  Sec. 
3,  Ch.  32.3,  L.  1975;  amd.  Sec.  1,  Ch.  523,  L.  1977;  R.C.M.  1947,  87-148(parl);  amd.  Sec.  2,  Ch. 
57,  L.  1979;  amd.  Sec.  1,  Ch.  67,  L.  1979;  amd.  Sec.  39.  Ch.  397.  L.  1979;  amd.  Sec.  1.  Ch.  349, 
L.  1981;  amd.  Sec.  1,  Ch.  357.  L.  1983;  amd.  Sec.  3,  Ch.  125,  I..  1985;  amd.  Sec.  3,  Ch.  234, 
L.  1987;  amd.  Sec.  1,  Ch.  526,  L.  1987. 

Compiler's  Comments  cation,  prior  to  December  ;!!.  1977";  and  made 

1987  Amendments:   Chapter   234   deleted  minor  changes  m  phraseology, 

former  (3)(c)  that  read:  "(c)     in  the  employ  of  a  Chapter  526  inserted  (1)(1). 
school  which  is  not  an  institution  of  higher  edu- 
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Cross-References  "Department"  defined,  39-51-201. 

Montana  Administrative  Procedure  Act  —  "Hospital"  defined.  39-51-201. 

adoption  and  publication  of  rules,  Title  2,  ch.  4,  "Institution  of  higher  education"  defined, 

part  3.  39-51-201. 

"Benefits"  defined.  39-51-201.  "State"  defined,  39-51-201. 

"Calendar  quarter"  defined,  39-51-201. 

39-51-205.  Agricultural  labor  defined.  (1)  The  term  "agricultural 
labor"  includes  all  services  performed  prior  to  January  1,  1972,  which  was 
agricultural  labor  as  defined  in  this  section  prior  to  such  date  and 
remunerated  services  performed  after  December  31,  1971: 

(a)  on  a  farm,  in  the  employ  of  any  person  in  connection  with  cultivating 
the  soil,  or  in  connection  with  raising  or  harvesting  any  agricultural  or  horti- 
cultural commodity,  including  the  raising,  shearing,  feeding,  caring  for,  train- 
ing, and  management  of  livestock,  bees,  poultry,  and  fur-bearing  animals  and 
wildlife; 

(b)  in  the  employ  of  the  owner  or  tenant  or  other  operator  of  a  farm  in 
connection  with  the  operation,  management,  conservation,  improvement,  or 
maintenance  of  such  farm  and  its  tools  and  equipment  or  in  salvaging  timber 
or  clearing  land  of  brush  and  other  debris  left  by  a  hurricane  if  the  major  part 
of  such  service  is  performed  on  a  farm; 

(c)  in  connection  with  the  production  or  harvesting  of  any  commodity 
commonly  known  as  agricultural  commodities  or  in  connection  with  the 
hatching  of  poultry  or  in  connection  with  the  operation  or  maintenance  of 
ditches,  canals,  reservoirs,  or  waterways  used  exclusively  for  supplying  and 
storing  water  for  farming  purposes,  except  where  such  ditches,  canals,  reser- 
voirs, or  waterways  are  owned  and  operated  by  government  entities; 

(d)  in  the  employ  of  the  operator  of  a  farm  or  a  group  of  operators  of 
farms  or  a  cooperative  organization  of  which  such  operators  are  members  in 
handling,  planting,  drying,  packing,  packaging,  processing,  freezing,  grading, 
storing,  or  delivering  to  storage  or  to  market  or  to  a  carrier  for  transportation 
to  market  in  its  unmanufactured  state  any  agricultural  or  horticultural  com- 
modity, but  only  if  such  operator  or  operators  produced  more  than  one-half 
of  the  commodity  with  respect  to  which  such  service  is  performed. 

(2)  The  provisions  of  subsections  (l)(a),  (l)(b),  (l)(c),  and  (l){d)  of  this 
section  shall  not  be  deemed  to  be  applicable  with  respect  to  service  performed 
in  connection  with  commercial  canning  or  commercial  freezing  or  in  connec- 
tion with  any  agricultural  or  horticultural  commodity  after  its  delivery  to  a 
terminal  market  for  distribution  for  consumption  or  on  a  farm  operated  for 
profit  if  such  service  is  not  in  the  course  of  the  employer's  trade  or  business 
or  is  domestic  service  in  a  private  home  of  the  employer. 

(3)  As  used  in  this  section,  the  term  "farm"  includes  stock,  dairy,  poultry, 
fruit,  fur-bearing  animals,  and  truck  farms,  plantations,  ranches,  nurseries, 
ranges,  greenhouses,  or  other  similar  structures  used  primarily  for  the  raising 
of  agricultural  or  horticultural  commodities  and  orchards. 

History:  En.  Subd.  (a)  to  (m).  Sec.  19,  Ch.  137,  L.  1937;  amd.  Sec.  6.  Ch.  137.  L.  1939:  amd. 
Sec.  10.  Ch.  164,  L.  1941;  amd.  Sec.  5,  Ch.  233,  L.  1943;  amd.  Sec.  I,  Ch.  160.  L.  1953:  amd. 
Sec.  9,  Ch.  164,  L.  1955;  amd.  Sec.  11,  Ch.  171,  L.  1957;  amd.  Sec.  1.  Ch.  177,  L.  1959;  amd. 
Sec.  1.  Ch.  178.  L.  1959;  amd.  Sec.  2,  Ch.  84,  L.  1965;  amd.  Sec.  2,  Ch.  37,  L.  1969;  amd.  Sec. 
1,  Ch.  411,  L.  1971;  amd.  Sec.  1,  Ch.  159,  L.  1973;  amd.  Sec.  1,  Ch.  404,  L.  1973;  amd.  Sec. 
3,  Ch.  323,  L.  1975;  amd.  Sec.  1.  Ch.  523,  L.  1977;  R.C.M.  1947,  87-148(part). 
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Part  8 

Blacklisting  and  Protection 
of  Discharged  Employees 

39-2-801.  Employee  to  be  furnished  on  demand  with  reason  for 
discharge.  It  is  the  duty  of  any  person  after  having  discharged  any  employee 
from  his  service,  upon  demand  by  such  discharged  employee,  to  furnish  him 

in  writing  a  full,  succinct,  and  complete  statement  of  the  reason  of  his  dis- 
charge and  if  such  person  refuses  so  to  do  within  a  reasonable  time  after  such 
demand,  it  is  unlawful  thereafter  for  such  person  to  furnish  any  statement  of 
the  reason  of  such  discharge  to  any  person  or  in  any  way  to  blacklist  or  to 
prevent  such  discharged  person  from  procuring  employment  elsewhere,  subject 
to  the  penalties  and  damages  prescribed  in  this  part. 

History:  En.  Sec.  3,  p.  258,  L.  1891;  amd.  Sec.  3392,  Pol.  C.  1895;  re-en.  Sec.  1757  Rev  C 
1907;  re-en.  Sec.  3094,  R.C.M.  1921;  re-en.  Sec.  3094,  R.C.M.  1935;  R.C.M.  1947,  41-1311.  '  ' 
Cross- References 

"Employment"  defined,  39-2-101. 

39-2-802.  Protection  of  discharged  employees.  If  any  person,  after 
havmg  discharged  an  employee  from  his  service,  prevents  or  attempts  to  pre- 
vent by  word  or  writing  of  any  kind  such  discharged  employee  from  obtaining 
employment  with  any  other  person,  such  person  is  punishable  as  provided  in 
39-2-804  and  is  liable  in  punitive  damages  to  such  discharged  person  to  be 
recovered  by  civil  action.  No  person  is  prohibited  from  informing  by  word  or 
wntmg  any  person  to  whom  such  discharged  person  or  employee  has  applied 
for  employment  a  truthful  statement  of  the  reason  for  such  discharge 

History:  En.  Sec.  1,  p.  257,  L.  1891;  amd.  Sec.  3390,  Pol.  C.  1895;  re-en.  Sec  1755  Rev  C 
1907;  re-en.  Sec.  3092,  R.C.M.  1921;  re-en.  Sec.  3092,  R.C.M.  1935;  R.C.M.  1947,  41-1309.  '  ' 
Cross-References 

"Employment"  defined,  39-2-101. 

39-2-803.  Blacklisting  prohibited.  If  any  company  or  corporation  in 
this  state  authorizes  or  allows  any  of  its  agents  to  blacklist  or  any  person  does 
blacklist  any  discharged  employee  or  attempts  by  word  or  writing  or  any 
other  means  whatever  to  prevent  any  discharged  employee  or  any  employee 
who  may  have  voluntarily  left  the  company's  service  from  obtaining  employ- 
ment with  another  person,  except  as  provided  for  in  39-2-802,  such  company 
or  corporation  or  person  is  liable  in  punitive  damages  to  such  employee  so 
prevented  from  obtaining  employment,  to  be  recovered  by  him  in  a  civil 
action,  and  is  also  punishable  as  provided  in  39-2-804. 
History:     En.  Sec.  2,  p.  258,  L.  1891;  amd.  Sec.  3391,  Pol.  C.  1895;  re-en.  Sec.  1756,  Rev   C 

s!c  7'ch"'397'L   1979  "^''  '"""'  ^'''  ^""^  '**^'^'"  ''•^'-  ^^'^^^  '^■*^-  '""'■''•'=  =""''• 

Cross-References  "Employment"  defined.  39-2-101. 

Punitive  damages,  27-1-220,  27-1-221. 

39-2-804.  Violation  of  part  a  misdemeanor.  Every  person  who  vio- 
lates any  of  the  provisions  of  this  part  relating  to  the  protection  of  discharged 
employees  and  the  prevention  of  blacklisting  is  guilty  of  a  misdemeanor 

History:     En.  Sec.  656   Pen.  C.  1895;  re-en.  Sec.  8467,  Rev.  C.  1907;  re-en.  Sec.  11219,  R  C  M 

^T*'"/^'"'^°T  "Misdemeanor"  defined,  45-2-101 

Classification  of  offenses,  45-1-201.  Penalty  for  misdemeanor,  46-18-212. 

Part  9 
Wrongful  Discharge  From  Employment 

39-2-901.     Short  title.  This  part  may  be  cited  as  the  "Wrongful  Dis- 
charge From  Employment  Act". 
History:     En.  Sec.  1,  Ch.  641,  L.  1987. 
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39-2-902.  Purpose.  This  part  sets  forth  certain  rights  and  remedies 
with  respect  to  wrongful  discharge.  Except  as  limited  in  this  part  employ- 
ment havmg  no  specified  term  may  be  terminated  at  the  will  of  either  the 
employer  or  the  employee  on  notice  to  the  other  for  any  reason  considered 
sutticient  by  the  termmating  party.  Except  as  provided  in  39-2-912  this  part 
provides  the  exclusive  remedy  for  a  wrongful  discharge  from  employment 
History:     En.  Sec.  2,  Cli.  641,  L.  1987. 

n^"^:?^^-     ^definitions.  In  this  part,  the  following  definitions  apply 

(1)  Constructive  discharge"  means  the  voluntary  termination  of  employ- 
rnent  by  an  employee  because  of  a  situation  created  by  an  act  or  omission  of 
the  employer  which  an  objective,  reasonable  person  would  find  so  intolerable 
that  voluntary  termination  is  the  only  reasonable  alternative.  Constructive 
discharge  does  not  mean  voluntary  termination  because  of  an  employer's 
refusal  to  promote  the  employee  or  improve  wages,  responsibilities,  or  other 
terms  and  conditions  of  employment. 

(2)  "Discharge"  includes  a  constructive  discharge  as  defined  in  subsection 
1)  and  any  other  termination  of  employment,  including  resignation,  elimina- 
tion ot    he  job,  layoff  for  lack  of  work,  failure  to  recall  or  rehire,  and  any 
other  cutback  in  the  number  of  employees  for  a  legitimate  business  reason. 

(d)  Employee  means  a  person  who  works  for  another  for  hire  The  term 
does  not  include  a  person  who  is  an  independent  contractor 

(4)  "Fringe  benefits"  means  the  value  of  any  employer-paid  vacation  leave, 
sick  leave,  medical  insurance  plan,  disability  insurance  plan,  life  insurance 
plan  and  pension  benefit  plan  in  force  on  the  date  of  the  termination 

(5)  Good  cause"  means  reasonable  job-related  grounds  for  dismissal  based 
on  a  failure  to  satisfactorily  perform  job  duties,  disruption  of  the  employer's 
operation,  or  other  legitimate  business  reason. 

(6)  "Lost  wages"  means  the  gross  amount  of  wages  that  would  have  been 
reported  to  the  internal  revenue  service  as  gross  income  on  Form  W-2  and 
mcludes  additional  compensation  deferred  at  the  option  of  the  employee 

(7)  Public  policy"  means  a  policy  in  effect  at  the  time  of  the  discharge 
concerning  the  public  health,  safety,  or  welfare  established  by  constitutional 
provision,  statute,  or  administrative  rule. 

History:    En.  Sec.  3,  Ch.  641,  L.  1987. 

onfy^^f^'^^"^'     ^'^'"^°*^  °^  wrongful  discharge.  A  discharge  is  wrongful 

(1)  it  was  in  retaliation  for  the  employee's  refusal  to  violate  public  policy 
or  tor  reporting  a  violation  of  public  policy; 

(2)  the  discharge  was  not  for  good  cause  and  the  employee  had  completed 
the  employer  s  probationary  period  of  employment-  or 

nel  policy'  '"'^'°^"'  '''"'^^"'^  ^^'  '"P'"''  provision's  of  its  own  written  person- 
History:    En.  Sec.  4,  Ch.  641,  L.  1987. 

rh^.Z'^'fu^'  ^^'"^^•^^-  (J)  If  «"  employer  has  committed  a  wrongful  dis- 
charge, the  employee  may  be  awarded  lost  wages  and  fringe  benefits  for  a 
period  not  to  exceed  4  years  from  the  date  of  discharge,  together  wilhTnteres? 
thereon.  Intenm  earnings,  including  amounts  the  empbyee^ouTd  have  eS 
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with  reasonable  diligence,  must  be  deducted  from  the  amount  awarded  for  lost 
wages. 

(2)  The  employee  may  recover  punitive  damages  otherwise  allowed  by  law 
if  it  is  established  by  clear  and  convincing  evidence  that  the  employer  engaged 
in  actual  fraud  or  actual  malice  in  the  discharge  of  the  employee  in  violation 
of  39-2-904(1). 

(3)  There  is  no  right  under  any  legal  theory  to  damages  for  wrongful  dis- 
charge under  this  part  for  pain  and  suffering,  emotional  distress,  compensa- 
tory damages,  punitive  damages,  or  any  other  form  of  damages,  except  as 
provided  for  in  subsections  (1)  and  (2). 

History:     En.  Sec.  5,  Ch.  641,  L.  1987. 

39-2-906  through  39-2-910  reserved. 

39-2-911.  Limitation  of  actions.  (1)  An  action  under  this  part  must  be 
filed  within  1  year  after  the  date  of  discharge. 

(2)  If  an  employer  maintains  written  internal  procedures,  other  than  those 
specified  in  39-2-912,  under  which  an  employee  may  appeal  a  discharge  within 
the  organizational  structure  of  the  employer,  the  employee  shall  first  exhaust 
those  procedures  prior  to  filing  an  action  under  this  part.  The  employee's  fail- 
ure to  initiate  or  exhaust  available  internal  procedures  is  a  defense  to  an 
action  brought  under  this  part.  If  the  employer's  internal  procedures  are  not 
completed  within  90  days  from  the  date  the  employee  mitiates  the  internal 
procedures,  the  employee  may  file  an  action  under  this  part  and  for  purposes 
of  this  subsection  the  employer's  internal  procedures  are  considered 
exhausted.  The  limitation  period  in  subsection  (1)  is  tolled  until  the  proce- 
dures are  exhausted.  In  no  case  may  the  provisions  of  the  employer's  internal 
procedures  extend  the  limitation  period  in  subsection  (1)  more  than  120  days. 

(3)  If  the  employer  maintains  written  internal  procedures  under  which  an 
employee  may  appeal  a  discharge  within  the  organizational  structure  of  the 
employer,  the  employer  shall  within  7  days  of  the  date  of  the  discharge  notify 
the  discharged  employee  of  the  existence  of  such  procedures  and  shall  supply 
the  discharged  employee  with  a  copy  of  them.  If  the  employer  fails  to  comply 
with  this  subsection,  the  discharged  employee  need  not  comply  with  subsec- 
tion (2). 

History:     En.  Sec.  6,  Ch.  641,  L.  1987. 
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FAMILY  LAW  ADULT  UNITS 

Unit :   Employment  Law 

Lesson  No.  4 ;   Employee  Responsibility  to  the  Employer  on  the 
Job 

Need : 


The  employee  does  have  a  responsibility  to  his/her 
employer.  When  employees  take  their  job  seriously, 
employers  usually  take  them  into  their  confidence, 
particularly  in  small  business  situations.  The  honest, 
dedicated  employee  will  not  try  to  take  advantage  of  the 
employer.  On  the  other  hand,  the  honest  employer  is 
willing  to  give  his/her  employee  credit  when  credit  is  due. 
It  is  important  that  an  employer  understand  the  legal 
ramifications  of  their  employee/employer  relationship. 

References ; 

Belli  &  Wilkinson  (1986),  Everybody's  Guide  to  the  Law, 
Harcourt  Brace  Jovanovich  Publishers,  San  Diego 

Montana  Code  Annotated,  Vol.  6,  1987. 

Objective; 

Given  a  specific  job  situation  the  student  will  be  able  to 
describe  the  moral  and  ethical  approach  to  maintaining 
confidentiality  within  the  business. 

Question/Discussion  Procedure  &  Content 

What  obligation  does  a         A.   Many  jobs  give  the  worker  oppor- 
worker  have  to  maintain  tunity  to  have  access  to  con- 

confidential  information?  fidential  information  relative 

to  the  business.   Does  the 
employee  have  an  obligation  to 
take  precautions  to  protect 
such  information? 

1 .  When  you  leave  a  company 
you  take  a  lot  of  know- 
ledge and  skill  with  you. 

2.  The  law  allows  you  the 
right  to  use  that  skill 
and  knowledge  that  you 
have  gained. 
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Question/Discussion 


Procedure  &  Content 


However,  the  law  will  not 
allow  you  to  use  such 
knowledge  and  skill  to 
exploit  a  former  employer  's 
confidential  information. 

Note:   Use  OH  #1  to  discuss 
this  question. 

In  response  to  OH  #1, 
your  employer  can  sue  to 
prevent  you  from  using 
"trade  secrets".   The 
court  can  force  you  to 
pay  back  money  you  might 
have  earned  from  using  the 
secrets. 


What  is  considered  a 
trade  secret? 


A.   A  trade  secret  is  anything 
that  would  give  one  business 
an  edge  over  a  competitors 
business . 


There  are  many  examples  of 
important  trade  secrets. 

a)  The  recipe  for  Coco- 
Cola 

b)  A  particular  manufact- 
uring process 

c)  The  unique  design  of  a 
product 

d)  A  private  computer  pro- 
gram 

The  novelty  of  an  idea  may 
be  a  trade  secret. 

The  business 's  customer 
list  is  an  extremely 
important  trade  secret. 

A  company  can  stop  an  ex- 
employee  from  using  a  cus- 
tomer list  if  the  list 
meets  the  requirements  of 
a  "confidential  customer 
list." 
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Question/Discussion 


Procedure  &  Content 


> 


a)  The  list  is  not  con- 
sidered confidential  if 
the  names  are  readily 
accessible  from  sources 
outside  the  business 
(telephone  directory). 

b)  A  list  of  past  custo- 
mers is  considered  a 
more  valuable  list  and 
therefore  a  more  con^' 
fidential  list. 


c)  Client  lists  are  impor- 
tant to  a  business.   If 
you  use  such  a  list  to 
solicit  customers  or 
clients,  your  former 
employer  may  be  able  to 
use  an  injunction  to 
stop  you. 


There  are  agreements 
not  to  compete. 


5.   Remember,  so  long  as  your 
conduct  is  fair  and  you 
are  not  using  trade 
secrets  or  confidential 
customer  lists,  the  law 
allows  you  to  compete  with 
others  in  the  same 
business,  even  your  ex- 
employer  . 

If  you  were  to  buy  a  business 
you  would  not  want  the  former 
owner  of  this  business  to 
establish  a  similar  business 
across  the  street  until  you 
become  established. 


1 .   Most  contracts  require  a 
seller  not  to  engage  in 
the  same  type  of  business 
in  a  certain  specified 
area . 

a)  This  concept  is  re- 
ferred to  as  "a  cov- 
enant not  to  compete." 

b)  Usually  a  period  of 
time  is  clearly  speci- 
fied in  the  contract. 
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Question/Discussion 


Procedure  &  Content 


Occasionally  an  employee 
will  be  asked  to  agree  not 
to  accept  similar  employ- 
ment  in  a  specified  area 
for  a  number  of  years. 

a)  This  kind  of  an  agree- 
ment is  more  difficult 
to  maintain. 

b)  In  this  case,  the  new 
employer  has  the  advan- 
tage.  The  employee  is 
usually  offered  the  job 
on  a  "take-it-or- leave- 
it"  basis. 

c)  In  the  case  of  the  sale 
of  a  business,  each 
owner  can  protect  their 
interests . 


Who  legally  owns  an 
invention  or  copyright 
developed  by  an  employee? 


A.   It  is  not  uncommon  for  a 

worker  to  invent  something  or 
develop  copyright  material 
while  on  the  job.   Who  owns 
such  a  product? 


1.   If  you  have  an  employment 
contract,  what  does  it 
say? 

a)  Does  it  state  that  all 
invention  patents,  and 
copyright  material  dev- 
eloped while  on  the  job 
belong  to  the  employer? 

b)  If  you  were  hired  to 
develop  something,  the 
product  belongs  to  the 
employer. 

c)  Use  OH  #2   to  further 
discuss  this  question. 

Note:   The  employer  has 
no  right  since  the 
program  does  not  relate 
to  the  data  management 
program  the  company 
asked  you  to  develop. 
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Application; 

You  are  working  for  a  company  that  builds  a  certain  line  of 
hardware  equipment.   At  night  and  on  your  own  time  and  using 
your  own  equipment  you  develop  a  new  and  different  piece  of 
equipment  that  is  in  high  demand,  does  the  job  more 
efficiently  and  is  less  expensive.   Your  employment  contract 
states  that  all  inventions,  patents,  and  copyrights  you 
develop  belong  to  the  employer.   Does  your  employer  have  any 
rights  to  the  equipment  (product)  you  have  developed? 

Vocabulary  and  List  of  Terms; 

Confidential 

Trade  Secrets 

Work  for  Hire 

Covenant  not  to  compete 
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HAVE  YOU  USED 

A  TRADE  SECRET 

INAPPROPRIATELY? 


"The  law  draws  a  distinction,  however,  between  using 

YOUR  new  skills  AND  EXPERIENCE  AND  EXPLOITING  YOUR 
FORMER  employer's  CONFIDENTIAL  INFORMATION.   SUPPOSE 
YOU  LEAVE  A  COMPANY  AND  TAKE  SOME  CONFIDENTIAL  INFORMATION 
WITH  YOUJ  YOU  START  YOUR  OWN  FIRM  OR  TAKE  A  POSITION  WITH 
A  COMPETITOR  AND  USEYOUR  FORMER  EMPLOYER'S  INFORMATION 
TO  COMPETE  WITH  IT." 


Can  you  former  employer  sue  for  damages? 


r 
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WHO  DOES  THE 
COPYRIGHT 
BELONG  TO? 


"Let's  say  that  a  computer  software  company  hires  you  to 

DEVELOP  A  NEW  DATA  MANAGEMENT  PROGRAM.   At  NIGHT,  IN  YOUR 
OWN  HOME,  USING  YOUR  OWN  COMPUTER,  YOU  CREATE  A  GAME  PROGRAM 
THAT  TURNS  OUT  TO  BE  QUITE  SUCCESSFUL.   YoUR  EMPLOYMENT 
CONTRACT  STATES  THAT  ALL  INVENTIONS,  PATENTS,  AND  COPYRIGHTS 
YOU  DEVELOP  BELONG  TO  THE  EMPLOYER.   DoES  YOUR  EMPLOYER  HAVE 
ANY  RIGHTS  TO  THE  GAME  PROGRAM?" 
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Part  4 
General  Obligations  of  Employees 

39-2-401.  Duties  of  gratuitous  employee.  (1)  One  who  without  con- 
sideration undertakes  to  do  a  service  for  another  is  not  bound  to  perform  the 
same,  but  if  he  actually  enters  upon  its  performance,  he  must  use  at  least 
slight  care  and  diligence  therein. 

(2)  One  who  by  his  own  special  request  induces  another  to  entrust  him 
with  the  performance  of  a  service  must  perform  the  same  fully.  In  other 
cases,  one  who  undertakes  a  gratuitous  service  may  relinquish  it  at  any  time. 

(3)  A  gratuitous  employee  who  accepts  a  written  power  of  attorney  must 
act  under  it  so  long  as  it  remains  in  force  or  until  he  gives  notice  to  his 
employer  that  he  will  not  do  so. 

History:  (l)En.  Sec.  2670,  Civ.  C.  1895;  re-cn.  Sec.  5253,  Rev.  C.  1907;  re-en.  Sec.  7768. 
R.C.M.  1921;  Cal.  Civ.  C.  Sec.  1975;  Field  Civ.  C.  Sec.  1008;  re-en.  Sec.  7768,  R.C.M.  1935:  Sec. 
41-201,  R.C.M.  1947;  (2)En.  Sec.  2671,  Civ.  C.  1895;  re-en.  Sec.  5254,  Rev.  C.  1907;  re-en.  Sec. 
7769,  R.C.M.  1921;  Cal.  Civ.  C.  Sec.  1976;  Field  Civ.  C.  Sec.  1009;  re-en.  Sec.  7769,  R.C.M. 
1935:  Sec.  41-202,  R.C.M.  1947;  (3)En.  Sec.  2672,  Civ.  C.  1895;  re-en.  Sec.  5255,  Rev.  C.  1907; 
re-en.  Sec.  7770,  R.C.M.  1921;  Cal.  Civ.  C.  Sec.  1977;  Field  Civ.  C.  Sec.  1010;  re-en.  Sec.  7770, 
R.C.M.  1935;  Sec.  41-203,  R.C.M.  1947;  R.C.M.  1947,  41-201,  41-202,  41-203. 

Cross-References  "Good  Samaritan"  law  —  food  donations, 

"Good  Samaritan"  law  —  accidents,  27-1-714.       27-1-716. 

Revocation  of  power  of  attorney,  72-5-502. 

39-2-402.  Duties  of  employee  for  reward.  One  who  for  a  good  con- 
sideration agrees  to  serve  another  must  perform  the  service  and  must  use 
ordinary  care  and  diligence  therein  so  long  as  he  is  thus  employed. 

Historv:  En.  Sec.  2673,  Civ.  C.  1895;  re-en.  Sec.  5256,  Rev.  C.  1907;  re-en.  Sec.  7771,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  1978;  Field  Civ.  C.  Sec.  1011;  re-en.  Sec.  7771,  R.C.M.  1935;  R.C.M. 
1947,  41-204. 

39-2-403.     Duties   of  employee   for   his   own   benefit.    One  who   is 

employed  at  his  own  request  to  do  that  which  is  more  for  his  own  advantage 
than  for  that  of  his  employer  must  use  great  care  and  diligence  therein  to 
protect  the  interest  of  the  latter. 

History:  En.  Sec.  2674,  Civ.  C.  1895;  re-en.  Sec.  5257,  Rev.  C.  1907;  re-en.  Sec.  7772,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  1979;  Field  Civ.  C.  Sec.  I0I2;  re-en.  Sec.  7772,  R.C.M.  1935;  R.C.M. 
1947,  41-205. 

39-2-404.  Employee  must  obey  employer.  An  employee  must  substan- 
tially comply  with  all  the  directions  of  his  employer  concerning  the  service  on 
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which  he  is  engaged,  except  where  such  obedience  is  impossible  or  unlawful 
or  would  impose  new  and  unreasonable  burdens  upon  the  employee. 

History:  En.  Sec.  2676,  Civ.  C.  1895;  re-en.  Sec.  5259,  Rev.  C.  1907;  re-en.  Sec.  7774,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  1981;  Based  on  Field  Civ.  C.  Sec.  1014;  re-en.  Sec.  7774,  R.C.M.  1935; 
R.C.M.  1947,  41-207. 

Cross-References 

Termination  of  employment  by  employer, 
39-2-503. 

39-2-405.  Employee  must  conform  to  usage.  An  employee  must  per- 
form his  service  in  conformity  to  the  usage  of  the  place  of  performance  unless 
otherwise  directed  by  his  employer  or  unless  it  is  impracticable  or  manifestly 
injurious  to  his  employer  to  do  so. 

History:  En.  Sec.  2677,  Civ.  C.  1895;  re-en.  Sec.  5260,  Rev.  C.  1907;  re-en.  Sec.  7775,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  1982;  Field  Civ.  C.  Sec.  1015;  re-en.  Sec.  7775,  R.C.M.  1935;  R.C.M. 
1947,  41-208. 

39-2-406.  Degree  of  skill  required.  (1)  An  employee  is  bound  to  exer- 
cise a  reasonable  degree  of  skill  unless  his  employer  has  notice  before  employ- 
ing him  of  his  want  of  skill. 

(2)  An  employee  is  always  bound  to  use  such  skill  as  he  possesses,  so  far 
as  the  same  is  required,  for  the  service  specified. 

History:  (l)En.  Sec.  2678.  Civ.  C.  1895;  re-en.  Sec.  5261,  Rev.  C.  1907;  re-en.  Sec.  7776, 
R.C.M.  1921;  Cal.  Civ.  C.  Sec.  1983;  Field  Civ.  C.  Sec.  1016;  re-en.  Sec.  7776,  R.C.M.  1935;  Sec. 
41-209,  R.C.M.  1947;  (2)En.  Sec.  2679,  Civ.  C.  1895;  re-en.  Sec.  5262,  Rev.  C.  1907;  re-en.  Sec. 
7777,  R.C.M.  1921;  Cal.  Civ.  C.  Sec.  1984;  Based  on  Field  Civ.  C.  Sec.  1017;  re-en.  Sec.  7777, 
R.C.M.  1935;  Sec.  41-210,  R.C.M.  1947;  R.C.M.  1947,  41-209,  41-210. 

39-2-407.  Duty  to  account.  An  employee  must,  on  demand,  render  to 
his  employer  as  often  as  may  be  reasonable  just  accounts  of  all  his  trans- 
actions in  the  course  of  his  service  and  must,  without  demand,  give  prompt 
notice  to  his  employer  of  everything  which  he  receives  for  his  account. 

History:  En.  Sec.  2681,  Civ.  C.  1895;  re-en.  Sec.  5264,  Rev.  C.  1907;  re-en.  Sec.  7779,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  1986;  Field  Civ.  C.  Sec.  1019;  re-en.  Sec.  7779,  R.C.M.  1935;  R.C.M. 
1947,  41-212. 

39-2-408.  Duty  of  employee  regarding  items  received  on  account 
of  his  employer.  An  employee  who  receives  anything  on  account  of  his 
employer  in  any  capacity  other  than  that  of  a  mere  servant  is  not  bound  to 
deliver  it  to  him  until  demanded  and  is  not  at  liberty  to  send  it  to  him  from 
a  distance,  without  demand,  in  any  mode  involving  greater  risk  than  its  reten- 
tion by  the  employee  himself. 

History:  En.  Sec.  2682.  Civ.  C.  1895;  re-en.  Sec.  5265,  Rev.  C.  1907;  re-en.  Sec.  7780,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  1987;  Field  Civ.  C.  Sec.  1020;  re-en.  Sec.  7780,  R.C.M.  1935;  R.C.M. 
1947,  41-213. 

Cross-References 

"Servant"  defined,  39-2-601. 

39-2-409.     Preference    to    be    given    to    employer's    business.    An 

employee  who  has  any  business  to  transact  on  his  own  account  similar  to  that 
entrusted  to  him  by  his  employer  must  always  give  the  latter  the  preference. 

History:  En.  Sec.  2683,  Civ.  C.  1985;  re-en.  Sec.  5266,  Rev.  C.  1907;  re-«n.  Sec.  7781,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  1988;  Based  on  Field  Civ.  C.  Sec.  1021;  re-en.  Sec.  7781,  R.C.M.  1935; 
R.C.M.  1947,  41-214. 
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39-2-410  LABOR  732 

39-2-410.  Responsibility  of  employee  for  substitute.  An  employee 
who  is  expressly  authorized  to  employ  a  substitute  is  liable  to  his  principal 
only  for  want  of  ordinary  care  in  his  selection.  The  substitute  is  directly 
responsible  to  the  principal. 

History:  En.  Sec.  2684,  Civ.  C.  1895;  re-en.  Sec.  5267,  Rev.  C.  1907;  re-en.  Sec.  7782,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  1989;  Field  Civ.  C.  Sec.  1022;  re-en.  Sec.  7782,  R.C.M.  1935;  R.C.M. 
1947,  41-215. 

39-2-411.  Surviving  employee.  Where  service  is  to  be  rendered  by  two 
or  more  persons  jointly  and  one  of  them  dies,  the  survivor  must  act  alone  if 
the  service  to  be  rendered  is  such  as  he  can  rightly  perform  without  the  aid 
of  the  deceased  person,  but  not  otherwise. 

History:  En.  Sec.  2686,  Civ.  C.  1895;  re-en.  Sec.  5269,  Rev.  C.  1907;  re-en.  Sec.  7784,  R.C.M. 
1921;  Cal.  Civ.  C.  Sec.  1991;  Field  Civ.  C.  Sec.  1024;  re-en.  Sec.  7784,  R.C.M.  1935;  R.C.M. 
1947,  41-217. 
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FAMILY  LAW  ADULT  UNITS 

Unit:   Employment  Law 

Lesson  No.  5:   Employee  Rights  Under  Social  Security  and 
Medicare 


Need : 


Every  worker  must  at  some  point  in  time  retire  from  the  work 
force.   when  planning  for  retirement,  one  must  also  consider 
how  must  it  will  cost  to  live  and  how  can  that  amount  of 
money  be  accumulated  over  the  working  years.   Social 
security  is  one  way  for  our  government  to  make  sure  most 
workers  set  aside  some  money  for  their  retirement  years. 
Workers  should  have  a  knowledge  of  the  Social  Security 
system  in  order  to  plan  for  their  future  retirement. 


References 


Belli  &  Wilkinson  (1986), 

Social  Security  Publications  available  from  the  local  office. 

Disability,  Publication  No.  05-10029 

Medicare,  Publication  No.  05-10043 

Retirement,  Publication  No.  05-10035 

Survivors,  Publication  No.  05-10084 

Your  Social  Security,  Publication  No.  0510035 

How  You  Earn  Social  Security  Credits,  Pub.  No.  05-10072 

Estimating  Your  Social  Security  Retirement  Check, 

Publication  No.  05-10070 
If  You  Become  Disable,  Publication  No.  0510029 
Farmers  How  to  Report  Your  Income  for  Social  Security, 

Publication  No.  05-10025 


Objective ; 

Following  the  presentation,  discussion  and  individual 
reading,  the  students  will  be  able  to  describe  the  most 
significant  aspects  of  the  Social  Security  system  as  it 
relates  to  a  specific  employment  situation. 

Interest  Approach: 

Give  a  brief  history  of  social  security  and  the  benefits  of 
such  a  program  to  the  working  population. 
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Question/Discussion 


Procedure  &  Content 


General  comments  about 
Social  Security  Act 


The  Social  Security  Act  was 
spawned  by  the  great  depres- 
sion of  the  1930 's  when  the 
life  savings  of  many  Ameri- 
cans were  wiped  out 
completely. 

1.  The  Act  was  signed  into 
law  in  1935. 

2.  The  major  feature  of 
Social  Security  is  Old- 
Age,  Survivor  and  Disa- 
bility insurance. 

a)  It  provides  benefits 
for  workers  who  retire, 
become   disabled  or 
killed. 

b)  The  worker's  family  is 
eligible  to  receive  the 
worker's  benefits  in  case 
of  death. 


How  is  the  Social  Security 
System  financed? 


A.   The  system  evolves  around 

monetary  contributions  made  by 
the  individual  worker  and  his/her 
employer . 


1 .  Your  employer  deducts  a 
certain  amount  (1988  - 
7.51%) 

2.  Your  employer  matches  the 
amount. 

3.  Self-employed  persons  must 
pay  the  entire  cost. 

4.  As  of  1986,  the  maximum 
earning  taxed  was  $42,000. 
Anything  above  this  amount 
is  free  from  social  secur- 
ity tax. 

5.  If  a  worker  works  for  two 
businesses,  it  is  possible 
to  have  too  much  money 
withheld  for  social 
security.   In  this  case, 
one  can  claim  a  refund  on 
the  income  tax  return. 
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Question/Discussion 


Procedure  &  Content 


Are  all  workers  covered 
under  Social  Security? 


How  does  a  worker  qualify 
for  benefits? 


Most  jobs  in  the  United  States 
are  covered  by  the  Social 
Security  Act.   If  a  job  is 
covered,  a  worker  has  no 
choice  but  to  participate. 

There  are  a  few  employees  who 
are  not  automatically  covered 
by  Social  Security.   These 
include  persons  who  do 
housecleaning ,  gardening,  baby 
sitting  in  private  homes. 
Students  employed  by  their 
school,  farm  workers,  members 
of  religious  orders,  persons 
who  get  cash  tips  on  the  job, 
employees  of  international 
organizations  and  persons  who 
work  outside  the  United  States 
are  not  covered. 

Railroad  workers  and  federal 
employees  have  their  own  plan. 
However,  in  some  cases,  these 
workers  may  have  rights  to 
Social  Security. 

A  worker  is  entitled  to  Social 
Security  benefits  after  they 
have  earned  sufficient 
"quarters  of  coverage." 

1 .   The  quarters  needed 
depends  on: 

a)  How  old  the  worker  is 

b)  Whether  the  benefits 
are  for  retirement, 
disability,  or 
survivor's  benefits. 


2,   Use  OH  #1  to  illustrate 
this  point. 

B.   In  1986  a  change  in  way 
coverage  was  accumulated: 

1 .   You  received  one  quarter 
of  coverage  for  each  $440 
you  earned. 
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Question/Discussion 


Procedure  &  Content 


2.  The  maximum  that  could  be 
earned  per  year  was  still 
four  (4)  quarters. 


3.  If  you  earned  more  that 
$1760  in  1986  you 
accumulated  four  (4) 
quarters  of  coverage. 

4.  The  most  quarters  of 
coverage  that  can  be 
earned  in  any  one  year  is 
four  (4)  regardless  of  the 
amount  you  made. 

5.  Additional  earnings  above 
$1760  are  taken  into 
account  to  determine  the 
size  of  your  Social 
Security  check. 

It  is  a  good  idea  to  check 
your  Social  Security  record 
every  few  years.   The  local 
Social  Security  office  will 
give  you  a  card  for  this 
purpose.   You  should  also 
notify  the  Social  Security 
Office  if  you  change  your 
name . 


When  can  retirement 
benefits  be  earned  under 
Social  Security? 


B. 


Most  Social  Security  benefits 
are  paid  to  retired  workers 
who  have  earned   sufficient 
"quarters  of  coverage". 

Assume  you  have  earned  enough 
"quarters  of  coverage"  to 
receive  Social  Security 
benefits. 


1.  You  can  retire  on  your 
sixty-second  birthday  with 
permanently  reduced 
benefits . 

2.  You  can  retire  at  65  with 
full  benefits. 

3.  However,  Social  Security 
does  not  start  automati- 
cally.  You  must  apply. 
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What  can  you  expect  in 
the  way  of  retirement 
benefits? 


A. 


a)  Notify  your  Social 
Security  office  three 
(3)  months  before  you 
retire . 

b)  If  you  forget  to  apply 
at  retirement  and  are 
65,  you  can  receive  six 
(6)  months  of  back  pay- 
ments . 

c)  If  you  are  less  than 
65,  forget  to  apply 
until  after  you  retire, 
it  is  likely  you  will 
receive  no  back  payments, 

Assume  that  you  retire  at  age 
65  and  have  earned  enough 
quarters  of  coverage  to  qualify, 

1.  The  amount  of  the  monthly 
check  depends  on  the 
average  salary  you  earned 
each  year. 

2.  The  more  you  have  earned 
per  year,  the  higher  your 
benefits  will  be  up  to  the 
maximum. 


D. 


You  can  retire  at  age  62, 
however,  your  monthly  checks 
will  be  permanently  reduced  to 
80%  of  the  full  benefits. 
Note:   Use  OH  #2  to  illustrate. 

If  you  retire  after  62  but 
before  65,  the  amount  of  your 
monthly  check  will  be  reduced 
according  to  the  number  of 
months  short  of  your  sixty- 
fifth  birthday  when  you 
retire.   For  example,  you  will 
receive  less  if  you  retire  at 
62  than  if  you  retire  at  63. 

If  you  decide  to  not  retire  at 
65  and  wait  until  you  are  67 
years  of  age,  your  benefits 
will  increase  approximately  3% 
per  year. 
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How  does  Social  Security 
benefit  the  spouse  and 
children? 


E.   Your  monthly  paycheck  auto- 
matically increases  each  year 
the  national  cost  of  living 
goes  up. 

A.  Assume  you  have  been  married 
for  at  least  one  year  when 
your  spouse  retires  and  begins 
to  draw  Social  Security. 

1.  You  are  entitled  to  a 
spouse's  benefit  even 
though  you  cannot  qualify 
under  your  own  work 
record. 

2.  A  spouse  can  apply  for 
benefits  at  age  62 
(benefits  will  be  reduced) 

B.  A  person  under  62  may  receive 
Social  Security  benefits  based 
on  the  spouse's  record  if  the 
person  is  caring  for  a  child 
who  is  under  16  or  disabled 
and  receiving  benefits. 


Assume  you  are  divorced.   Are 
you  still  eligible  for  Social 
Security  benefits  based  on 
your  ex-spouse's  record? 


1  .   If  you  were  married  for  at 
least  10  years,  62  or 
older,  and  single  you  are 
entitled  to  benefits  based 
on  your  ex-spouse's  work 
record  when  your  ex-spouse 
begins  to  collect. 

2.   After  January  1985,  a 
spouse  divorced  for  at 
least  two  years  can 
receive  benefits  as  early 
as  62  years  of  age.   This 
is  true  even  if  your  ex- 
spouse  isn't  receiving 
them  but  is  eligible. 

a)  Retirement  benefits 

based  on  an  ex-spouse's 
record  end  when  you  remarry, 
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b)  The  benefits  can  start 
again  if  the  new  mar- 
riage ends  in  divorce. 

What  happens  if  you  want  to     A.   A  person  can  work  and  receive 
work  while  receiving  Social  Security  payments, 

retirement  benefits?  However,  it  may  affect  the 

size  of  the  payment. 

1.  After  you  reach  70  years 
of  age. 

a)  You  are  free  to  work  as 
much  as  you  want.   Your 
benefits  remain  the 
same. 

2.  If  you  are  less  than  70 
years  of  age. 

a)  Your  benefits  may  be 
reduced  depending  on 
how  much  you  make. 

b)  For  example,  in  1986, 
you  were  somewhere 
between  65  and  70  years 
old.  You  could  have 
earned  $7,800  without 
affecting  your  benefits. 

c)  If  you  were  between  62 
and  65  years  of  age  and 
worked  in  1986,  you 
could  have  earned  $5,760 
without  reduction  in 
benefits . 

3.  All  types  of  earnings  do 
not  count  against  Social 
Security . 

a)  If  you  receive  a  wage, 
tips,  bonuses,  vacation 
pay,  severance  pay  and 
net  profit  from  self- 
employment  your  bene- 
fits will  be  reduced. 

b)  Money  earned  from 
savings  accounts, 
IRA's,  stock  dividends. 
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annuities,  gifts, 
inheritance,  rent  from 
real  estate,  and  other 
investments  will  not 
generally  count  against 
your  Social  Security 
benefits. 


Some  good  things  to  know 
about  Social  Security. 


How  are  payments  handled? 

1.   Paid  on  third  day  of  every 
month. 


2.   You  can  have  your  check 
deposited  directly  in  the 
bank. 

B.   Be  sure  to  notify  the  Social 
Security  office  if  you  are 
receiving  benefits. 

1.  If  you  move,  change  your 
name  or  change  your 
address . 

2.  If  the  individual  who  is 
receiving  benefits  dies. 

3.  If  person  receiving 
benefits  becomes  incapable 
of  managing  his/her  funds. 

4.  If  you  get  a  divorce  or 
annulment  while  receiving 
funds . 

5.  If  you  are  under  70  and 
plan  to  work  and  earn 
more  than  allowed. 

6.  If  something  happens  to 
change  the  condition  of 
the  disabled  person. 

7.  If  you  will  be  traveling 
abroad  for  more  than  30 
days . 

8.  If  you  are  receiving  bene- 
fits and  are  convicted  of 

a  felony  and  sent  to  prison, 
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Are  Social  Security  benefits 
subject  to  taxes? 


A.   Since  1984  Social  Security 

benefits  have  been  subject  to 
federal  income  tax. 


What  is  Medicare? 


1.  Most  people  will  not  have 
to  pay  tax  on  their  bene- 
fits. 

2.  If  you  are  single  and  make 
more  than  $25,000  in  a 
year,  including  1/2  of 
your  Social  Security 
benefits,  you  will  likely 
pay  some  tax. 

3.  Also,  if  you  married  and 
you  and  your  spouse's 
income  is  more  than 
$32,000  and  you  file 
jointly,  you  will  likely 
pay  some  tax. 

4.  If  you  are  married,  lived 
with  your  spouse  at  any 
time  during  the  year  and 
file  a  joint  return. 

A.  Medicare  is  a  Federal  health 
insurance  program  for  people 
65  or  older,  people  of  any  age 
with  permanent  kidney  failure, 
and  certain  disabled  people. 

B.  Medicare  has  two  parts. 

1.  Hospital  insurance 

a)  Pays  for  inpatient  hos- 
pital care. 

b)  Pays  for  certain 
follow-up  care. 

2.  Medical  insurance 

a)  Helps  pay  for  doctor's 
services. 

b)  Pays  for  many  medical 
services . 
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C.  Applying  for  medicare  benefits 

1.   Some  people  are  automati- 
cally enrolled  in  Medicare, 
others  must  apply. 

a)  If  you  turned  65  and 
are  receiving  Social 
Security  checks  or  if 
you  are  under  65  and 
have  been  receiving 
Social  Security 
disability  benefits  for 
24  months  you  are  auto- 
matically enrolled. 

b)  If  you  plan  to  keep  on 
working  after  65,  you 
need  to  apply  for 
Medicare. 

D.  Detailed  information  about 
Medicare  may  be  obtained  from 
the  local  Social  Security 
Office. 


Application ; 


Have  the  students  react  to  the  following  situation. 
"Suppose  Heather  has  been  working  for  several  years  and  has 
earned  10  quarters  of  coverage.   She  decides  to  have  a  baby 
and  quits  work  for  a  time.   Does  she  lose  those  ten  quarters 
of  coverage?" 

No,  because  once  you  have  earned  a  quarter  of  coverage  under 
Social  Security,  it  is  yours  from  that  point  on. 


Vocabulary  and  List  of  Terms: 

Social  Security  deductions 
Employee  share 
Employer  share 
Quarters  of  coverage 
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OH-1 


QUALIFYING  FOR 

SOCIAL  SECURITY 

BENEFITS 


If  you 
age  62 

1981 

reach 
in: 

Quarters  of 
coverage  needed: 

30 

1982 

31 

1983 

32 

1984 

33 

1985 

34 

1987 

36 

1991  or  later 

40 
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RETIRING  AT 

AGE  62  MEANS 

REDUCED  BENFITS 


You  CAN  RETIRE  AS  EARLY  AS  62  YEARS  OF  AGE,   If  YOU  DO 

retire  at  62.  your  social  security  benefits  will  be 
permanently  reduced  to  80%  of  the  full  benefits  you 
would  receive. 

For  example,  you  are  to  retire  at  65  years  of  age  for 

AND  WOULD  RECEIVE  A  MONTHLY  CHECK  OF  $750.   If  YOU 
retire  at  62  YOUR  MONTHLY  CHECK  WOULD  BE  $512. 
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FAMILY  LAW  ADULT  UNITS 
Unit :   Employment  Law 
Lesson  No.  6;   Rights  and  Responsibilities  of  Farm  Employees 


Need : 


There  are  many  regulations  and  standards  that  apply  to 
workers  and  employers  in  agriculture  that  differ  from  other 
occupations.  Traditionally,  agriculture  workers  are  not  as 
concerned  about  the  laws  governing  the  workplace.  However, 
a  general  understanding  of  some  key  concepts  relative  to  the 
laws  governing  agricultural  workers  will  help  avoid  many 
misunderstandings . 

References ; 

Juegensmeyer  and  wadley,  (1982),  Agricultural  Law, 
Little,  Brown  and  Co.,  Boston  &  Toronto,  Vol.  1. 

Davidson,  John  (Ed.),  ( 1981 ), Agricultural  Law, 

Shepard's/McGraw-Hill,  Colorado  Springs,  CO,  Vol.  2. 

Montana  Code  Annotated,  Vol.  6,  1987 

Objective: 

Given   a   possible  agricultural   employment   situation, 
students  will  be  able  to  describe  the  implication  of: 


the 


a)  Minimum  wage  rates        d) 

b)  Minimum  hour  provisions    e) 

c)  Workmen's  Compensation 


Child  Labor  Act 
OSHA 


Interest  Approach: 

Have  the  students  prepare  a  list  of  problems  concerning 
employment  in  agriculture  that  are  unique  to  agriculture. 
Discuss  these  in  relationship  to  the  lesson  that  will  be 
presented . 
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General  Comments 


Employees  in  agriculture  are 
affected  by  a  complex  array  of 
state  and  federal  statues  and 
laws . 

1.   Not  all  agricultural  workers 
are  covered  under  the  regu- 
lations . 
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2.  In  some  cases  there  is 
limited  coverage. 

3.  This  is  particularly  true 
in  situations  where  only  a 
few  workers  are  employed. 


Minimum  wage  Rates  in 
Agriculture 


4.  There  are  also  different 
regulations  for  seasonal 
and  permanent  employees. 

5.  In  the  past,  agricultural 
workers  were  totally  ex- 
cluded from  protection. 

6.  Today,  efforts  are  being 
made  to  protect  agricul- 
ture workers  from  unfair 
practices . 

B.   Keep  in  mind  the  discussion 
presented  in  this  lesson  is 
general  in  nature  and  the 
regulations  sited  may  vary 
under  different  conditions. 

A.   The  general  rule  is   that 
agriculture  employers  are 
required  to  pay  each  worker 
engaged  in  commerce  or 
production  the  statutory 
minimum  wage. 

1.   Subject  to  certain  statu- 
tory limitations,  wages 
may  include: 


a)  reasonable  cost  of 
board,  lodging  or  other 
facilities 

b)  those  items  custo- 
marily furnished  by 
the  employer 

c)  such  benefits  which  are 
called  perquisites 

2.   Another  problem  with  wage 
rates  arises  when  attempt- 
ing to  define  agricultural 
workers . 
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B.   Agricultural  exemptions  to 
itiiniinum  wages  and  equal 
provisions . 

1 .  When  the  employer  meets 
the  following  conditions: 

a)  Employed  in  agricul- 
ture by  an  agricul- 
tural employer 

b)  The  employee  must  not 
have  over  500  man-days 
of  agricultural  labor 
during  any  calendar 
year . 

2.  The  exemption  applies  to 
any  employee  who  is  the 
parent,  spouse,  child  or 
member  of  the  employer 's 
immediate  family. 

a)  Applies  even  though 
the  worker  works  more 
than  500  man-days. 

b)  The  regulations  state 
that  only  stepchildren, 
foster  children,  step- 
parents and  foster 
parents  qualify. 

c)  Other  relatives  are 
not  considered  part  of 
the  immediate  family. 

3.  Local  farm  field  workers. 
These  employers  must: 

a)  be  employed  in  agri- 
culture. 

b)  be  employed  as  a  hand 
harvesting  laborer^ 

c)  be  paid  on  a  piece- 
rate  basis^ 

d)  be  paid  on  a  piece-rate 
basis  for  a   job  gener- 
ally recognized  in  the 
region  as  being  paid 

on  a  piece-rate  basis, 
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e)  be  commuting  daily 
from  his/her  permanent 
residence  to  the  farm 
on  which  he/she  is  so 
employed,  and 

f)  be  employed  in  agri- 
culture less  than  13 
weeks  during  the 
preceding  calendar 
year . 

4.  Nonlocal  minors 

a)  conditions  similar  to 
exemptions  for  local 
farm  field  workers 

b)  the  provision  gener- 
ally applies  to 
children  of  migrant 
workers 

5.  The  range  production  of 
livestock.  The  worker  must: 

a)   be  engaged  in  agriculture 
principally  engaged  on 
the  range  in  the  pro- 
duction of  livestock 


What  minimum  hour  provisions 
apply  to  agricultural 
workers? 


A.  The  provisions  of  the  Fair 
Labor  Standards  Act  does  limit 
the  number  of  hours  employees 
may  be  employed  without  receiving 
overtime  compensation. 

1.  Agricultural  workers  are 
completely  exempted  from 
these  overtime  pay  provi- 
sions . 

2.  This  exemption  is  narrowly 
construed . 

3.  The  burden  of  proof  is  on 
the  employer. 

B.  The  act  also  delineates  several 
other  exemptions  for  employers 
in  jobs  closely  related  to 
agriculture.   The  exemptions 
include  employment  in: 
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1.  Irrigation 

2.  Livestock  auction  operations 

3.  Small  county  elevators 
within  the  area  of  produc- 
tion 


Workmen 's  Compensation  and 
agricultural  employees 


4.  Processing  of  maple  sap 
into  sugar  or  syrup 

5.  Fruit  and  vegetable 
harvest  transportation 

A.  The  general  rule  is  that  when- 
ever an  employee  is  injured  on 
the  job,  the  employer  may  be 
held  liable  for  the  resulting 
harm  to  the  individual. 

B.  At  the  present  time,  all 
states  have  workmen's  compen- 
sation laws.   In  14  states, 
including  Montana,  the 
coverage  has  been  extended  to 
agricultural  workers  on  the 
same  basis  provided  to  their 
nonagriculture  counterparts. 

1.  The  system  automatically 
guarantees  compensation  for 
work-related  injuries, 
regardless  of  fault. 

2.  In  return,  the  employee 
relinquishes  his/her 
rights  to  additional 
common  law  rights  against 
the  employer  as  the  result 
of  the  accident. 

C.  To  receive  workmen's  compensa- 
tion benefits  the  worker  must 
show  that: 

1.  The  injury  was  suffered 
while  employed  by  the 
insured 

2.  The  injury  occurred  during 
the  course  of  and  within 
the  scope  of  his/her 
employment. 
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When  can  children  be 
employed  in  agriculture? 


B. 


3.   The  worker  must  show  a 
causal  relationship 
existed  between  the  injury 
and  the  employment. 

The  federal  law  has  established 
certain  standards  regulating 
child  labor.   States  must  meet 
these  standards  but  have  the 
right  to  impose  stricter 
standards  on  the  employer. 

The  Fair  Labor  Standards  Act 
makes  it  unlawful  to  use 
oppressive  child  labor:   "No 
employer  shall  employ  any 
oppressive  child  labor  in 
commerce  in  the  production  of 
goods  for  commerce  or  in  any 
enterprise  engaged  in  commerce 
or  in  the  production  of  goods 
for  commerce." 


What  constitutes  oppressive 
child  labor  in  agriculture 
would  require  that  we  review 
many  statutory  and  regulatory 
provisions.   However,  there 
are  various  factors  emerging 
in  any  case  involving  the 
improper  use  of  child  labor. 

1.  Agriculture  define:   when 
referring  to  child   labor 
provisions  of  FLSA,  agri- 
culture is  defined  in   the 
same  way  as  it  is  for   use 
in   federal  wage  and   hour 
matters . 

2.  Parent  defined: 

a)  in  some  cases  the 
parent  may  be  the 
employer 

b)  in  other  cases  the 
parent  has  given  con- 
sent to  employment  by 
a  non-parent.   In  this 
case  parent  can 
include : 
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1)  person  standing  in 
place  of  a  natural 
parent 

2)  a  legally  appointed 
guardian 

3)  a  person  who  takes 
a  child  into  the 
home  and  treats 
the  child  as  a  mem- 
ber of  the  family 

3.  School  hours  defined:   the 
school  hours  that  are  rel- 
evant to  the  district 
where  the  child  resides. 
The  problem  becomes  more 
complex  in  the  case  of 
children  of  migrant 
workers . 

4.  Hazardous  activities 
defined : 

a)  The  nature  of  work 
assigned  to  a  young 
agriculture  employee 
may  indicate  if  it  is 
oppressive  child 
labor . 

b)  Use  OH  #1   to  discuss 
those  tasks  considered 
hazardous  in  agriculture 
for  young  workers  under 
the  age  of  16. 

D.   Oppressive  child  labor  may  be 
interpreted  differently 
depending  on  the  age  of  the 
young  workers. 

1.   Under  the  FLSA,  an  agri- 
cultural employer  may  employ 
young  people  age  16  or  17 
without  being  in  violation. 
However,  the  employer  must 
make  certain  the  task  assigned 
the  worker  is  not  considered 
to  be  non-agriculture  in 
nature. 
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Young  workers  age  14  and 
15 

a)  Employment  of  these 
persons  involves 
oppressive  child  labor 
except  in  certain 
cases  where  the  parent 
is  the  employer. 

b)  There  is  no  federal 
ban  on  employment 
during  schools  hours 
when  the  parent  is  the 
employer . 

c)  Nonparent  agriculture 
employers  must  protect 
themselves  with 
specific  exemptions. 

1)  Employment  is 
allowed  during 
school  hours  only 
if  the  student  has 
an  employment 
certificate. 

2)  The  issuance  of  an 
employment  certi- 
ficate requires 
parental  consent. 

3)  The  tasks  listed  on 
OH  #1  are  out  of 
bounds  except 
under  limited  super- 
vision if  the 
young  person  is 
enrolled  in  an 
accredited  voca- 
tional agricultural 
school . 

4)  An  employer  may 
hire  workers  in 
this  age  group  to 
operate  certain 
tractors  and  self- 
propelled  machinery 
if  the  minor  has 
completed  a  4-H 
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certification  pro- 
gram or  an  approved 
vocational  agricul- 
tural program  on 
safe  operation  of 
the  equipment. 

5)   The  parents  may 

not  waive  hazardous 
restrictions  for 
the  benefit  of  a 
nonparent  employer 
in  agriculture. 

Young  workers  age  12  and  13 

a)  If  the  employer  is  the 
parent,  the  same  rule 
applies  as  for  14  and 
15  year  olds. 

b)  Nonparent  agricultural 
employers  must  be  pro- 
tected by  specific 
exceptions . 

1)  Under  no  circum- 
stances can  a  13 
or  14  year  old  be 
employed  during 
school  hours. 

2)  There  is  no  provi- 
sion for  an  employ- 
ment certificate. 

3)  An  exemption 
permits  employment 
during  nonschool 
hours  with  the 
following  limits: 

(a)  may  not 
assign  any 
hazardous 
tasks 

(b)  may  not  be 
certified  to 
drive  a 
tractor  until 
their  14th 
birthday. 
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What  is  the  penalty  for 
violating  the  Child  Labor 
Law? 


4)   Parental  consent 
is  required  unless 
the  parent  is  also 
employed  on  the 
same  farm. 

5.   Young  workers  age  10  -  11 

a)  If  the  employer  is  the 
parent,  the  same  rules 
apply  as  for  12,  13, 
14  and  15  year  old 
workers . 

b)  Nonparent  agricultural 
employers  must  be 
protected  by  specifc 
expectations . 

1  )   Can  only  be 

employed  where 
farm  operator  is 
not  required  to 
meet  farms  worker 
minimum  wage 
standards. 

2)  There  must  be 
parental  consent. 

3)  A  waiver  may  be 
granted  to  use  10- 
11  year  olds  for 
not  more  than  8 
weeks  to  help  with 
hand  harvested 
short  season 
crops.   Note: 
This  waiver  is  not 
available  at  this 
time. 

A.   Violations  may  result  in 

criminal  or  civil  penalties. 

1.  Willful  violation  may  lead 
to  a  $10,000  fine. 

2.  The  second  conviction  may 
result  in  6  months  in 
prison  in  addition  to  the 
fine . 
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The  Occupational  Safety  and 
Health  Act  (OSHA)  and 
agriculture  labor. 


3.   A  civil  penalty  of  up  to 
$1000  may  be  assessed  for 
either  willful  or 
nonwillful  violations. 

A.  Farming  is  reported  to  be  the 
third  most  dangerous  occupation 
following  mining  and  forestry. 
OSHA  was  passed  to  help 
minimize  lost  production,  loss 
of  wages,  medical  expenses, 
and  disability  payments. 

B.  Some  general  provisions  of  the 
law 


The  employer's  duties  and 
responsibilities . 


1.  Requires  agricultural 
employers  to  provide  a 
safe  and  healthful  work 
place  free  of  hazards. 

2.  Farm  and  ranch  workers  are 
covered  under  the  act. 

3.  The  act  will  not  be 
applied  to  members  of  the 
farmer's  family  who  work 
on  the  family  farm. 

The  employer  must  use  reasonable 
care  to  provide  safe  working 
conditions.   The  work  place 
should  be  free  of  recognized 
hazards.   This  might  include 
the  following  activities. 

1 .  Adequate  supervision  of 
work  insuring  proper  or 
accepted  practices  to  the 
field  of  work. 

2.  Proper  supply  and 
maintenance  of  necessary 
equipment. 

3.  Due  care  in  hiring  co- 
workers . 

4.  Due  care  in  warning 
employees  of  attendant 
risk. 
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Questions/Discussion 


Procedure  &  Content 


Provide  for  adequate 
sanitation,  toilet 
facilities,  clothing 
and/or  shelter  where  the 
employee  is  unable  due  to 
the  work,  to  be  able  to 
provide  for  himself/herself, 

Safe  ingress  and  egress 
from  the  work  area. 


When  is  the  employer  held 
liable  for  negligent  acts? 


A.   Negligence  must  be  established 
in  each  case.   The  employer 
must  show  that  a  duty  of  care 
was  breached  by  an  act  of 
omission  and  that  such  an 
omission  was  the  cause  or 
appropriate  cause  of  the 
injury. 


B.   The  employer  would  not  be  held 
liable  if: 

1.  an  injury  or  illness 
resulted  from  lack  of 
adequate  food,  clothing  or 
shelter  that  an  employee 
was  not  denied  by  the  work 
situation, 

2.  an  employee  failed  to 
exercise  due  care 
regarding  the  operation  of 
machinery  and  use  of 
protective  devices,  or 

3.  an  injury  or  illness 
unforseeable  by  the 
employer  exercising  due 
care  and  uncommon  to  the 
type  of  work  being  done. 


The  agricultural  employee  has 
specific  responsibilities 
under  OSHA. 


4,   Use  OH  #2  to  review  the 
four  general  obligations 
of  an  employer  under  OSHA. 

A.  Employees  have  certain  rights 
under  OSHA.   Use  OH  #3. 

B.  Employees  are  also  expected  to 
fulfill  certain  responsibilities. 
Use  OH  #4  to  discuss  the  employee's 
responsibilities . 
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Questions/Discussion 


Procedure  &  Content 


Specific  OSHA  Standards 


A.   Using  OH  #5  through  #9, 

discuss  some  of  the  special 
standards  that  affect  Montana 
agriculture  employees. 


Application; 

Take  the  class  to  an  average  farm  or  ranch  in  the  area, 
Review  the  area  to  determine  the  extent  to  which  OSHA 
Standards  are  being  met. 

Vocabulary  and  List  of  Terms; 

Child  labor 

Migrant  worker 

Hazardous  activity 

Ingress 

Egress 

OSHA 


83 


'JH-1 


^i«*VM-»9»tt»*-frti  sr« 


HAZARDOUS  TASKS 

FOR  WORKERS  IN 

AG.  UNDER  le 

YEARS  OF  AGE 


Driving  a  bus,  truck,  or  automobile  when  transport- 
ing PASSENGERS.  OR  RIDING  ON  A  TRACTOR  AS  A  PASSENGER 

or  helper 

Working  inside  a  fruit,  forage,  or  grain  storage 
designed  to  retain  an  oxygen  deficient  or  toxic 
atmosphere.  an  upright  silo  within  2  weeks  after 
silage  has  been  added  or  when  a  top  unloading  device 
is  in  operating  position.  a  manure  pit.  a  horizontal 
silo  while  operating  a  tractor  for  packing  purposes 

Most  work  involving  agricultural  chemicals  classified 
UNDER  the  Federal  Insecticide.  Fungicide,  and 
Kodenticide  Act  as  Category  I  or  II  toxicity 

Handling  or  using  a  variety  of  blasting  agents  and 
devices 

Transporting,  transferring,  or  applying  anhydrous 

AMMONIA 
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HAZARDOUS  TASKS 

FOR  WORKERS  IN 

AQ.  UNDER  16 

YEARS  OF  AGE 


Operating  a  tractor  of  over  20  PTO  horse  power 
Connecting  or  disconnecting  an  implement  or  any 

OF  ITS  parts  to  or  FROM  SUCH  A  TRACTOR 

Operating  or  assiting  to  operate  any  cornpicker. 
cottonpicker,  grain  combine,  haymower,  forage 
harvester,  hay  baler,  potato  digger,  mobile  pea 
viner.  feed  grinder,  crop  dryer,  forage  blower, 
auger  conveyer,  or  the  unloading  mechanism  of  a 
nongravity-type  self-unloading  wagon  or  trailor. 
power  post-hole  digger.  power  post  driver.  or  non" 
walding  type  rotary  tiller 

Operating  or  assisting  to  operate  any  trencher  or 
earthmoving  equipment.  fork  lift.  potato  combine. 

power-driven  CIRCULAR.  BAND.  OR  CHAIN  SAW 

Working  on  a  farm  in  a  year.  pen.  or  stall  occupied 

BY  A  bull.  boar.  OR  STUD  HORSE  MAINTAINED  FOR 
BREEDING  PURPOSES.  OR  A  SOW  WITH  SUCKLING  PIGS.  OR 
A  COW  WITH  A  NEWBORN  CALF  WITH  UMBILICAL  CORD 
PRESENT 

Felling,  bucking,  skidding,  loading,  or  undloading 
timber  with  butt  diameter  of  more  than  6  inches 

Working  from  a  ladder  or  scaffold  at  a  height  of 
OVER  20  feet 


J" 
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AG.  EMPLOYER 
RESPONSIBILITIES 
UNDER  OSHA 


First,  employers  have  a  general  duty  of  providing  a 

WORK  place  free  FROM  RECONGNIZED  HAZARDS  AND  IN 
COMPLIANCE  WITH  SPECIFIC  OSHA  STANDARDS. 

Second,  employers  are  required  to  post  notices  in 

THEIR  PLACES  OF  EMPLOYEMNT  INFORMING  EMPLOYEES  OF 
THEIR  RIGHTS  UNDER  THE  ACT. 

Third,  employers  must  keep  certain  required  records 

AND  report  deaths  OR  SERIOUS  INJURIES  TO  FIVE  OR 
MORE  EMPLOYEES  IN  THE  SAME  ACCIDENT  WITHIN  A  CERTAIN 

period  of  time. 

Fourth,  where  the  employer  employs  11  or  more 

WORKERS.  THE  EMPLOYERS  ARE  UNDER  AN  OBLIGATION 
TO  DISPALY  THE  AnNUAL  SUMMARY  OF  INJURIES  DURING 
THE  MONTH   OF  FEBRUARY  EACH  YEAR  IN  A  PLACE 
WHERE  WORKERS  MAY  SEE  IT. 
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RIGHTS  OF  AG. 
EMPLOYEES  UNDER 

OSHA 


First,  employees  are  entitled  to  see  copies  of  any  official 
osfia  safety  or  health  standards  applicable  to  their 
employment. 

Second,  Employees  have  a  right  to  request  an  OSHA  inspection 
if  they  think  a  dangerous  condition  exists. 

Third,  employees  have  the  right  to  request  that  their  names 
be  kept  from  their  employers  when  they  have  filed  complaints 

WITH  OSIIA. 

Fourth,  employees  have  the  right  to  see  any  citations  issued 
to  their  employers  as  a  result  of  any  osha  inspection. 

Fifth,  employees  have  a  right  to  read  their  employer's 
annual  summary  of  injuries  and  illness. 

Finally,  employees  are  entitled  to  bring  actions  against  the 
Secretary  of  Labor  where  they  are  injured  as  a  result  of  any 
willful  disregard  by  osha  of  an  imminent  dangerous  situation 

IN  THE  employee's  WORK  PLACE. 
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AG.  WORKERS' 

RESPONSIBILITIES 

UNDER  OSHA 


To  READ  AND  UNDERSTAND  THE  OSHA  POSTERS  POSTED  AT  THEIR 
JOB  SIGHTS 

To  FOLLOW  THEIR  EMPLOYER'S  SAFETY  AND  HEALTH  STANDARDS 
AND  RULES 

To  WEAR  AND  USE  THE  PROTECTIVE  EOUIPMENT  PROVIDED  TO 
THEM  BY  THEIR  EMPLOYERS 

To  REPORT  HAZARDOUS  CONDITIONS  TO  THEIR  EMPLOYERS  OR 
SUPERVISORS 

To  COOPERATE  WITH  THE  OSHA  COMPLIANCE  OFFICER  WHEN 
QUESTIONED  ABOUT  SPECIFIC  JOB  CONDITIONS 
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SLOW-MOVING 

VEHICLE  EMBLEM 

STANDARD 


Dark  red 
reflective 
border 

Fluorescent 

yellow-orange 

triangle 

1% 


NOTE:     All  dimensions  are  in  inches. 

The  emblem  is  to  be  placed  on  all  vehicles  designed  to  move 

AT  SPEEDS  OF  25  MILES  PER  HOUR  OR  LESS  ON  ANY  PUBLIC  ROAD. 
No  ADVERTISING  CAN  BE  PLACED  ON  THE  SIGNS. 
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ROLL-OVER 
PROTECTIVE 
STRUCTURES 


Roll-over  protective  structure 

A  roll-over  protective  structure  must  be  provided  for  each 

TRACTOR  manufactured  AFTER  OCTOBER  25,  1976. 

Where  required,  the  structure  must  meet  regulations  test 
and  performance  requirements, 


Each  tractor  is  to  be  provided  with  a  seat  belt. 

The  seat  must  confine  the  operator  to  the  protective  area 
of  the  roll-over  structure. 

There  are  some  exemptions  when  using  mounted  equipment  or 

operating  TRACTORS  IN  ORCHARDS  AND  SHEDS. 
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GUARDING  FARM 
EQUIPMENT 


All  power  take-off  drive  components  must  be  guarded. 

All  guards  and  shields  must  be  kept  in  place  for  operation. 

Where  guarding  and  shielding  is  infeasible,  guardrails  and 

FENCES  should  BE  USED- 

Warning  signs  should  be  posted  where  appropriate. 

Design  protective  devices  to  prevent  inadvertent  application 
of  electrical  power. 
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ANHYDROUS 
AMMONIA  SYSTEMS 


:»*in 


Approved  types  of  equipment 

Location  and  marking  of  storage  containers 

Approved  types  of  pumps,  hoses,  valves,  gauges,  etc. 

Safety  relief  devices 

Training  of,  and  safety  equipment  for  ,  personnel  using 
the  ammonia 

Methods  for  filling  the  containers 

Transfer  of  contents 


Installation  requirements 

Compressors 

Trailers 


Mounted  systems  for  farm  vehicles 
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TEMPORARY 
LABOR  CAMPS 


Site  requirements,  such  as  drainage,  size,  location,  etc. 

Shelter  requirements,  such  as  type  of  construction,  size, 
floors,  windows,  cooking  areas  heating,  etc. 

Water  supply 

Toilet  facilities 


Sewage  disposal 


Laundry  facilities 


Lighting 


'jarbage  disposal 


Eating  areas 


Insect  and  rodent  control 


First  aid 


Disease  control 
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Part  4 
Minimum  Wage  and  Overtime  Compensation 

39-3-401.  Declaration  of  policy.  It  is  declared  to  be  the  policy  of  this 
part  to: 

(1)  establish  minimum  wage  and  overtime  compensation  standards  for 
workers  at  levels  consistent  with  their  health,  efficiency,  and  general  well- 
being; 

(2)  safeguard  existing  minimum  wage  and  overtime  compensation  stan- 
dards which  are  adequate  to  maintain  the  health,  efficiency,  and  general  well- 
being  of  workers  against  the  unfair  competition  of  wage  and  hour  standards 
which  do  not  provide  such  adequate  standards  of  living;  and 

(3)  sustain  purchasing  power  and  increase  employment  opportunities. 
History:     En.  Sec.  1,  Ch.  417,  L.  1971;  R.C.M.  1947,  41-2301. 

39-3-402.  Definitions.  As  used  in  this  part  the  following  definitions 
apply: 

(1)  "Commissioner"  means  the  commissioner  of  labor  and  industry. 

(2)  "Employ"  means  to  suffer  or  permit  to  work. 
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749  WAGES  AND  WAGE  PROTECTION  39-3-404 

(3)  "Employee"  includes  any  individual  employed  by  an  employer. 

(4)  "Farm  or  ranch"  shall  mean  any  endeavor  primarily  engaged  in  culti- 
vating the  soil  or  in  connection  with  raising  or  harvesting  any  agricultural  or 
horticultural  commodity,  including  the  raising,  shearing,  feeding,  caring  for, 
training,  and  management  uf  livestock,  bees,  and  poultry  and  fur-bearing  ani- 
mals and  wildlife. 

(5)  "Farm  worker"  means  any  person  employed  to  do  any  service  per- 
formed on  a  farm  or  ranch. 

(6)  "Occupation"  means  any  occupation,  service,  trade,  business,  industry, 
or  branch  or  group  of  industries  or  employment  or  class  of  employment  in 
which  employees  are  gainfully  employed. 

(7)  "Wage"  means  compensation  due  to  an  employee  by  reason  of  his 
employment,  payable  in  legal  tender  of  the  United  States  or  check  on  banks 
convertible  into  cash  on  demand  at  full  face  value,  subject  to  such  allowance 
as  may  be  permitted  by  regulations  of  the  commissioner  under  39-3-403.  The 
term  "wage"  includes  the  reasonable  cost  to  the  employer  of  furnishing  such 
employee  with  board,  lodging,  or  other  facilities,  if  such  board,  lodging,  or 
other  facilities  are  customarily  furnished  by  such  employer  to  his  employees; 
provided,  however,  that  in  no  case  shall  such  inclusion  exceed  an  amount 
equal  to  40%  of  the  total  wage  paid  by  such  employer  to  such  employee.  The 
term  "wage"  does  not  include  the  value  of  any  tips  received  by  an  employee 
as  a  gratuity  for  service. 

History:    En.  Sec.  2,  Ch.  417,  L.  1971;  R.C.M.  1947,  41-2302;  amd.  Sec.  I,  Ch.  446,  L.  1987. 

Compiler's  Comments 

1987  Amendment:  Inserted  last  sentence  of 
(7). 

39-3-403.  Regulations.  The  commissioner  shall  make  and  revise  admin- 
istrative regulations  to  carry  out  the  purposes  of  this  part.  Such  regulations 
shall  take  effect  upon  publication  by  the  commissioner.  Any  person  who  is 
aggrieved  by  an  administrative  regulation  may  obtain  a  hearing  before  the 
commissioner  upon  filing  written  protest  with  the  commissioner,  who  shall 
thereupon  set  such  matter  for  hearing  in  the  county  of  residence  of  such 
protestant  within  30  days  after  receipt  of  such  protest.  After  such  hearing,  the 
commissioner  shall  promulgate  such  further  administrative  regulations  as  the 
evidence  produced  at  said  hearing  shall  justify. 

History:     En.  Sec.  5,  Ch.  417,  L.  1971;  R.C.M.  1947,  41-2305. 

Cross-References  "Commissioner"  defined,  39-3-402. 

Adoption  and  publication  of  rules,  Title  2,  ch. 
4,  part  3. 

39-3-404.  Minimum  wage.  (1)  Except  as  otherwise  provided  in  this 
part  and  except  for  farm  workers  as  provided  in  subsection  (2),  every 
employer  shall  pay  to  each  of  his  employees: 

(a)  at  least  $3.05  an  hour  after  September  30,  1985,  and  before  October 
1,  1986; 

(b)  at  least  $3.35  an  hour  on  October  1,  1986,  and  thereafter. 

(2)  In  the  case  of  a  farm  worker  employed  for  a  part  of  a  calendar  year 
which  includes  periods  requiring  working  hours  in  excess  of  8  hours  per  day 
and  other  seasonal  periods  requiring  working  hours  substantially  less  than  8 
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hours  per  day,  the  employer  may  pay  the  worker  at  a  fixed  rate  of  compensa- 
tion during  the  term  of  employment.  The  employer  may  elect  to: 

(a)  keep  a  record  of  the  total  number  of  hours  worked  by  the  worker 
during  the  part  of  the  year  during  which  the  worker  was  employed  by  him 
(the  total  wages  paid  by  such  employer  to  such  employee  for  that  part  of  the 
year  during  which  said  employee  was  employed  by  him  shall  not  be  less  than 
the  applicable  minimum  wage  rate  multiplied  by  the  total  number  of  hours  so 
worked);  or 

(b)  in  lieu  of  the  minimum  wage  set  forth  herein,  pay  the  farm  worker  a 
wage  as  herein  defined  on  a  monthly  basis.  This  monthly  compensation  shall 
constitute  a  minimum  wage  and  shall  not  be  less  than  the  following  rates: 

(i)     $575  a  month  for  the  first  year  from  July  1,  1981; 

(ii)  $635  a  month  for  the  second  year  from  July  1,  1981,  and  thereafter. 

History:  En.  Sec.  3,  Ch.  417,  L.  1971;  amd.  Sec.  1,  Ch.  363,  L.  1973;  amd.  Sec.  1,  Ch.  421, 
L.  1975;  R.C.M.  1947,  41-2303(a),  (c);  amd.  Sec.  1,  Ch.  410,  L.  1981;  amd.  Sec.  1,  Ch.  360,  L. 
1985. 

Cross-References  "Employee"  defined,  39-3-402. 

Eight-hour  maximum  workday,  .^rt.  XII,  sec.  "Farm  worker"  defined,  39-3-402. 

2,  Mont.  Const.  "Wage"  defined,  39-3-402. 

Standard  prevailing  wages  in  public  works,  Federal  minimum  wage  for  Youth  Conserva- 

Title  18.  ch.  2,  part  4.  tion  Corps,  76-21-206. 

39-3-405.  Overtime  compensation.  (1)  No  employer  shall  employ  any 
of  his  employees  for  a  workweek  longer  than  40  hours  unless  such  employee 
receives  compensation  for  his  employment  in  excess  of  40  hours  in  a  work- 
week at  a  rate  of  not  less  than  1  Vt  times  the  hourly  wage  rate  at  which  he 
is  employed. 

(2)  No  overtime  provision  shall  apply  for  farm  workers. 

(3)  Employers  of  students  at  an  amusement  or  recreational  area  that  oper- 
ates on  a  seasonal  basis  who  furnish  said  students  with  board,  lodging,  or 
other  facilities  shall  not  employ  said  students  for  a  workweek  longer  than  48 
hours,  unless  such  students  receive  compensation  for  their  employment  in 
excess  of  48  hours  in  a  workweek  at  a  rate  of  not  less  than  1  V2  times  the 
hourly  wage  rate  at  which  they  are  employed. 

History:  En.  Sec.  3,  Ch.  417,  L.  1971;  amd.  Sec.  1,  Ch.  363,  L.  1973;  amd.  Sec.  1,  Ch.  421, 
L.  1975;  R.C.M.  1947,  41-2303(b). 

Cross-References  "Employ"  defined,  39-3-402. 

Eight-hour  maximum  workday.  Art.  XII,  sec.  "Employee"  defined.  39-3-402. 

2,  Mont  Const.  '  "Wage"  defined,  39-3-402. 

Department  of  Public  Safety  —  work  period 
in  lieu  of  workweek  —  overtime  compensation, 
7-32-115. 
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